Kparko npeacraBsine Ha moHorpagusra ,,O0e31eTeHneTo 3a Bpeau NpH 10roBopHa

OTTrOBOPHOCT

OmnpenensiHeTo Ha 00E3IMIETEHUETO MPEANOCTAaBS MBPBO JIa C€ YCTAHOBAT BPEAUTE, KOUTO
nojyiexkaT Ha obesmiereHue. OCHOBHA POJIS 32 TOBAa Mrpac NMpuYMHATa Bpb3ka. Umen 82 33][
ofpeziesisi TPaHULIUTE Ha JOTOBOpHATa OTTOBOPHOCT, KaTo T'M pa3rpaHuyaBa cho0pa3Ho ¢opmara
Ha BUHATa, HO J]a HE TH CBEX/Ia JI0 BPEIUTE, 00OXBaHATH OT BUHATA HA JTHKHUKA KbM MOMEHTA Ha
HeusmbIHeHHeTo. [lomxoapT € crenuduyeH W MovyrBa HA MKOHOMHUKATa HAa OTHOIICHUSTA U
KOHIIEMIUATA 32 JI0rOBOPa KaTo CPEJICTBO 3a pasmpeelisiHe Ha PUCKOBeTe Mexay cTpanuTte. [lpu
HEOPEKHOCTTA, KOSITO B TPAXIaHCKOTO MPABO CE CBEXKA JI0 HETOJIaraHe Ha IbJKMMaTa Tpika 1
KOSITO C€ TpeAroara, 00XBaTbT Ha BPEAUTE, KOUTO MOAJIEKAT HA 00E3IIETEHHE, Ce OMPEesis OT
OHOBA, KOETO J10OpUAT CTONAHUH OM MpEeABUAMI KaTO HOpMajHa U 3aKOHOMEpHA MOCIeInla OT
HEU3MBIHEHUETO WM 3a KOETO IBKHHUKBT € IOeT OTTOBOPHOCT B KOHKPETHHS CIIydai.
OcolOenoctra uaBa OT (PUKCUPAHETO HA MPEABHUAMMOCTTa KbM MOMEHTA Ha CKJIIOYBAHETO Ha
noroBopa. OOGXBaThT Ha JOTOBOpHATa OTTOBOPHOCT 3aBHCH OT PHCKOBETE, KOUTO BCSAKA OT
CTpPaHHUTE U3PUYHO WM UMILIUIIMTHO € Moefa 1o JoroBopa. [IpeaBuauMocTTa ce cBex/1a 10 BUIa
Ha BpeIUTe, a HE JI0 TEXHUS pa3Mep, HO CJelBa Ja ce MpHeMe, Ye ako Ta3u pa3Mep HalycHe
0003pUMHTE TPAHUIIN HA IPUEMIIMBOCTTA, € HAJHUIIe HeMpeABUANMOCT. Jpyrara ¢popma Ha BUHA,
O3Hau€Ha B 3aKOHA KAaTO HEA0OPOCHBECTHOCT, ClIe[[BAa Jla c€ pa3dupa Karo OTHOLICHHETO Ha
JUTH)KHUKA KbM CaMOTO HEM3IThJIHEHUE, KOETO TOM MCKa WIIA JIOMYCKa, a HE KaTO OTHOIIEHUE KbM
MPOU3TUYAIINTE OT TOBa mocneauty. [Ipu HegoOpPOCHBECTHOCT 00€3IIeTeHNEeTO 00X BaIla BCUUKU
MPEeKd W HemocpeAcTBeHH Bpeau. OTAETHOTO MPaBHIO 32 HEJOOPOCHBECTHOCT HMMa CBOETO
00sSICHEHHE KaKTO B 3aUMTaHe MPUYMHATA 32 HEM3ITBIHECHUETO, TaKa U )KEJIAHUETO M0 TO3W HAYUH
Jia ce JieficTBa Bb3MUPALIO CIPSIMO HEU3IIBIHEHUETO.

JlunicBa 3akoHOBa e(hMHUIUS HA TIPEKUTE M HEMOCPEICTBEHU BPEIH U 32 OMpPENeITHETO
¥M Ha ce MpuOsATBa 10 TEOPHITA 32 a/IeKBaTHATA MPUYMHHA BPH3Ka, KOSTO ThPCU 3aKOHOMEPHHS,
TUMAYEH ¥ 00MYaeH pe3yiTaT OT HeM3NbJIHeHHETO. [0 To3n HaunH 06ave ce CTUra J0 M3BECTHA
HESCHOTa W TPETOKPHBAHE MEXKAY KaTETOPHHUTE Ha MPEKUTE W MPEIBUIMMUTE BpeIU. 3aToBa
MOHATHETO 32 MPEKU U KOCBEHU Bpenu TpsOBa Ja ce€ OPHEHTHpA KbM JIPYT KpUTEPHii, Hail-BeUe
HamecaTa Ha JAPYrd NPUYUHHH (PAKTOPH, 32 YHETO MPOSBICHHE HEU3IIBIHEHHETO Ch3JlaBa

ycioBus, 6e3 obaue BpeauTe J1a ce sSBsIBaT HEOOX0uMa MOCIeANIa OT HEU3IIBJIHEHHETO, a CaMOo



€JIMH HECUTYPEH M JaJICYeH HETOB pe3yiTar. B XumoTe3nTe Ha HEOPSKHOCT MPEIBUIUMOCTTA Ha
BpeJMTe KbM MOMEHTa Ha CKJIFOYBAHE Ha JIOrOBOpa € JOCTaThueH KPUTEPUH 3a IOCTaBSHE
IpaHMIA HA JIOTOBOPHATa OTTOBOPHOCT. [Ie/ieHHETO Ha BPEIUTE HA MPEKU W HAa KOCBEHH € OT
3HaUEHUE TJIABHO B CclOydauTe Ha HemoopockBecTHOCT. O00COOsSBaHETO HaA JICTICHHATA
MIPEKU/KOCBEHU OT MPEABUIAMMHE/HEIIPEABUINMH BPEIU Hai-spKO MpOJMYaBa B OHOBA CEUCHHE,
P KOETO MPH YMHCHI JUITBKHUKBT II€ HOCH OTIOBOPHOCT M 3a OHE3M BpEIHM, KOUTO
HEU3IIBJIHCHUETO CAMOCTOSTEIIHO € MPEAN3BUKAIO0, MaKap Ja ca HACTHITMIIN 10 ¢IUH HEeOYaKBaH
HA4YWH WIA B CbBCEM HEOYAKBaH pa3Mep.

[IpekbcBaHETO HA TpPUYMHHATA BPb3Ka € CAMOCTOSTENICH WHCTUTYT, NPU KOWUTO B
MpUYMHHATA BEpPHra ce HaMecBa HOB IpPHYMHEH (aKTop, KOWTO MOXKe Ja Obje JelCTBHE Ha
KpeIUTOpa, TPETO JIUIIE UK CITy4aiHO ChOUTHE, KOETO caMO 110 ce0Oe CH € AOCTATHYHO J1a TPHYUHH
BpeI{I/ITC. 33, TE3U BpeIII/I IJIBXKHUKBT HE OTFOBapﬂ, 3a110TO Me>1<11y TAX U HCHU3IIBJIHCHUCTO HAMA
MPUYKMHHA BPb3Ka. Te3u Bpeau ca pa3InyHu OT KOCBECHHUTE.

3a ompeneisiHe Ha BPEIUTE, KOUTO MOJUIekKAT Ha 00e3lIETeHHEe 0COOCHO 3HAYCHHE MMa
MpaBWJIOTO 3a M30srBaHe Ha BpeauTe no ui. 83, anm. 2 33]l, KOeTo 10 M3BECTHA CTEIEH ce
IIOAIICHsIBA WU OCTaBa CKpI/ITO B CsJHKaTra Ha I/IHCTI/ITYTa 3a C’I)HpI/I[II/IHSIBaHCTO Ha BpeI[I/I.
3HAaYMMOCTTa Ha MPABWIOTO U3IIBKBA OIIE IMOBEYE B KOHTPACT C JPYTH MPABHH CUCTEMH, KaTO
(bpeHckaTa HanpuMep, KOUTO He TO MO3HABAT U NMpHu3HaBat. To e sipka HWITIOCTpaIus 3a cCOTbChK Ha
pa3IMYHM TPABHU MApaIUrMU U MOAXOIH. [IpaBHUIIOTO, KOETO M3KIIIOYBA OT OOE3IIETEHHETO
Hpe)]OTBpaTI/IMI/ITe Bpe)II/I HEC MOXE Oa 6’1)[[6 O6$ICHCHO C MCXaHHU3MUTEC HA HpI/I‘-II/IHHaTa Bp”b?;Ka 158
MOHATUATA 3a TPEKM M TPEIBUAMMH Bpeau. B ocHOBata My CTOM TPUHIMIBT Ha
JTOOPOCHBECTHOCTTA, 3alllOTO TMPETCHIUATA 332 O0C3IIETCHHE Ha KPEJAUTOpa, CTOSI W YaKalll
HACTBIIBAHCTO Ha BpC)II/ITe, KOrato € MOXCJI 1a I'u I/I36€FHC, HpOTHBOpe‘II/I Ha N3HUCKBAHUATA HaA
n00pockBecTHOCTTa. HO B CTHMYyNMpaHETO HA MPOAKTUBHOCT W JEATEITHOCT HAa CTOMAHCKUTE
CYOCKTH C 1IeJ1 HAaMaJIsIBAaHE HA BPEJAMTE CTOM M CHJIHA HKOHOMHYECKA JIOTHKA, 0€3 OTYMTAHETO Ha
KOSITO CMHCBJIBT Ha MPABHJIOTO HE MOXKE Jia ObJie MBIHOICHHO pa30paH. To TpsOBa ma Objae
pa30paHo ¢ orJie IeJiTa JIa Ce Ch3/ajie U MOIbPKa ONTUMATHA TTa3apHa cpeia, YIaCTHHUIIUTE B
KOSITO TPsIOBa J1a IeHCTBAT HKOHOMHYECKH 3PSUTO M pallHOHAIHO. [IpaBHIIOTO 3a MPEIOTBPATHMOCT
BOJIY JIO TOBa 00E3IIETEHUETO JIa CE ONPE/IeNId ChOOPa3HO XUMTOTETHUHUS pa3Mep, KOUTO BPEIUTE
Ouxa UMalii, ako KPeIUTOPHT OeIile MOJIOKUII TPHKa Ja TH n30erne uik Hamaiu. Ta3u mapaaurma
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o0e3leTeHne, KOraro KpeIuTopbT HE € CKIIOYMII 3aMecTBallla CAENKa WM HE € B3ell MEpPKH,
KaKBUTO JOOpUSAT CTOMaHUH Ou B3es. Ts Moxke 1a 000CHOBE MPHIIOKUMOCTTA M Ha aOCTpaKTHUS
METOJ Ha U34YHCIIsIBAaHE Ha 00€3IETEHNEeTO, KOWTO HE € U3PUYHO 3aKOHOBO ypeeH y Hac. To nma
OTHOIIIEHHWE KbM MOMEHTA Ha OCTOMHOCTSIBAaHE Ha BPEIUTE, Thi KaTO € CBbP3aHO C MOMEHTA, KbM
KOHTO ce ¢puKcupar BpeauTe, MOoJIeKaly Ha o0e3leTeHre. Y JauHO € U3PUYHO J1a Ce Ypeau, ue
KpeAUTOPHT UMa MPABO HA HAIPABEHUTE IO MOBOJ[ HAa OIpaHMYAaBAHE HA BPEIUTE PA3HOCKUTE,
JIOpHU U KOTaTO yCUJIUATa MYy ca c€ OKa3aiu 0e3pe3ysITaTHU.

B ocHoBaTa Ha mpaBWJIOTO 3a CHIIPUUYMHSIBAHE HA BPEIU CTOM TOBA, Y€ KPEIUTOPHT HE €
MIOJIOXKUJIT TPUkKa 32 COOCTBEHUS CH MHTEPEC, HO HErOBOTO OOSICHEHHE € MO-0JIM30 10 MeXaHu3Ma
Ha MPUYMHHATA BPb3Ka M MPHUHIIMIA 32 ChbTPYJHUYECTBO MEXKIY CTPAHUTE 3a W3MbIHEHHE Ha
JI0TOBOpA.

OmnpenensiHeTo Ha 00€3IIETEHUETO IpPU JOTOBOPHA OTIOBOPHOCT CE€ PBKOBOAU OT
CbBMECTHOTO MPOSIBJICHHE Ha MPUHIMMA 32 MBJIHO OOe3leTeHHEe Ha BPEOUTE, TEOpHsTa 3a
pasnuKaTa ¥ TeopusATa 3a HHTepeca.

[Ipu ompenensiHe Ha 00E3IIETEHUETO 3a BPEAU OT HEU3IIBJIHEHUE Ha JI0rOBOpPA BOJCI €
MMO3UTUBHUS MHTEPEC, KOWTO M3WCKBA 3aCETHATOTO JIUIIE Ja OBJIe TIOCTAaBEHO B ITOJIOKCHHUETO, B
KoeTo Ou ce HamMHpajo, ako JOTOBOPBHT Oelle M3MBJIHEH. TepMUHUTE NMO3UTHBEH M HEraTUBEH
HMHTEpEC Ca Pa3IMYHU OT MO3UTHMBHHU M HETATUBHHM BPEIHU, KOUTO CE€ acCOLMHUPAT C MPOIYCHATU
MOJI3U M TPETHhpIeHu 3aryou. HeraTHBHUAT NOrOBOpEH MHTEPEC CHOTBETCTBA HA MHTEpeca OT
HECKJIFOYBAHE Ha JIOTOBOP, KOMTO HsIMa Jia MOPOJU JIEWCTBHE WM HsAMA Ja Oble u3mbiaHeH. B
XHUIOTEe3aTa Ha HEU3ITBIHEH IOTOBOP 00€311eTEeHNETO 32 HapyIlIeH HeraTUBeH HHTEepeC ce 00XBalla
OT MO3UTHUBHUS UHTEpec. B ciyyaii ue ce nmpeTeHaupa obe3leTeHrne caMo 3a HapyIleH HeraTUBEeH
MHTEpEC, TO CJIEJBA 1a C€ CBEAE CaMO JI0 HAllpaBEHUTE 110 MOBOJ] Ha JOTOBOPa Pa3HOCKHU.

B crpykrypara Ha o0e3lieTeHHeTO MOXKE /1a ce OTKpue obma (hopmyia, KOATO ThpCH
YUCTUSI PE3yATaT M € OOIIOBaXKMMa 3a KOMIIEHCATOPHOTO, MOPATOPHOTO M PE30JIYyTOPHOTO
obesmierenne. Ts cbOTBETCTBA Ha MapUyHATa PaBHOCTOWHOCT Ha HEW3MBJIHEHATa MpecTanus u
BCHYKH PA3HOCKH, KOUTO KPEAUTOPHT HSMAIIE Ja HAlpaBU U BCHUYKHW TOJI3M, KOWUTO IIEMIE J1a
peannsupa, ako J0roBOpbT Oellle U3IIBIHEH, a OT TAX TpsOBa Ja ce MpUCHaJHE CTOMHOCTTa Ha
MOJIY4€HOTO, CTOMHOCTTA Ha MPECTAIMITa OT YHETO U3MBIHEHHE KPEAUTOPHT ce OCBOOOXKIaBa,
Pa3HOCKHUTE, KOUTO KPEAUTOPHT CHU CHECTSIBA U BCHUYKHU TOJI3M, KOUTO BH3HUKBAT 32 HETO B
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B crpykTypaTta Ha 00€3IIETEHUETO SCHO ce 000COOAT JIBE KaTeropuu BpEAH — OT €JIHA
CTpaHa, pa3jiMKaTa B CTOWHOCTHUTE Ha JIBETC HACPEIIHU MPECTAI[MK U OT Jpyra cTpaHa, BPEIHUTE,
KaTo MoCJIenIa OT HeM3MbJIHEHUETO. [I5pBUTE ca CBBP3BaHU ChC caMaTa MPecTalus Mo J0roBopa
Y HEeHaTa CTOWHOCT, & BTOPUTE C MOCIEIUINTE OT HEU3IBIHCHUETO, C HEBB3MOKHOCTTA J]a CE
MOJI3Ba BEITA, Ja CE¢ M3BJIMYAT HCHHHWTE ITOJIC3HH CBOMCTBA W T.H. J[oKaTo mbpBaTa 4acT OT
BpeIHMTE ¢ OOBBpP3aHA ChC CAMHUAT JIOTOBOP, BTOpaTa C CBbpP3aHA C OTHOIICHHUS BBHHIIHH 3a
noroopa. Te3u 4acTu ChOTBETCTBAT HAa 3a0paBEHOTO JICJICHUE OT PUMCKOTO MPABO Ha BPEIUTE HA
circa ipsam rem u extra rem. 3a Hero obaue TpsIOBa Ja ce BbPKHU CMETKA, HE CaMO 3aI[0TO BSIPHO
OTpa3siBa CTPYKTYPHO [IEJICHUE B ChIbPKAHUETO Ha OOE3IETEHHUETO, HO W 3all0TO JIBETE
KaTeropuu UMat pas3iIMueH CTaTyC C OTJIe]] Ha TIXHATA MPEIBUIMMOCT U OCTOWHOCTSIBAHE.

O06e31IeTeHneTo MOXKE J1a ce TPEJCTaBU U M3YKCIIU 110 pa3IuvYHA HaunHU. HampaBeHuTe
10 KPeIUTOPa ITOBOJT HA IOTOBOPA Pa3HOCKH MOTaT Jia ce pas3riiefaT KaKTo KaTo pa3HOCKUTE, KOUTO
sxa ga ObJaT MOKPHUTH, aKO JUTHKHUKBT OeIle M3IMBIHMI JOrOBOpa, Taka U KaTo Pa3HOCKHUTE,
KOUTO KPEIUTOPHT HAMAIIIC [Ia HAIPABH, aKO HE Oellle CKIIYHII 0r0BOpa.

VY Hac mapuvyHOTO 00E3IIeTEHHE Ce CBBP3Ba C MapuyYHaTa OIEHKA Ha Bpejaara, u3pa3eHa
KaTo 3arybara Ha CTOMHOCT B pe3y/ITaT Ha HeW3NmbIHeHHeTo. [1o Ta3um mpuymHa CTOMHOCTTA HA
Pa3HOCKHUTE IO TOIpaBsHE Ha BPEAUTE OT KPEIUTOpa 3a CMETKA Ha JUIhKHHKA HE Ce CMATAT 3a
napuuHo obe3mereHue. [IpereHiusaTa 3a HaMalsgBaHe Ha II€HATa CHINO HE CE pasriekja KaTto
dbopma Ha mapuyHo oO0e3mereHne. HamaneHweTo MoXKe Ja W3YKMCIM 10 JIMHEeH WU
MIPONOPLMOHAIIEH METOJ, Karo B IIbPBUA CilIy4dall Ha NpPaKTUKAa HAMA pA3IUKa MEKIY
HaMaJSIBAHETO Ha 1IeHaTa U MapuIHOTO 00e3IIeTeHHE.

Unen 323 T3 ypexaa T.Hap. KOHKPETEH METO/I 3a U3YHCIIsIBaHE Ha 00€3IIETEeHNETO, KOHTO
M3HUCKBA JIa € CKJIFoYeHa 3amecTBamia caenka. Unen 323 T3 obaue He ciienBa 1a ce THIKYBa, Y€
MOCTaBsI M3WCKBAHE 3a CKIIFOUBAHE HA 3aMeCTBaIlla CIeNIKa, a caMO KaTo TEKCT, KOUTO ompeaess
HauMHA 33 U3YKCIISIBAHE Ha 00E3IIETEHUETO, KOraTo TakaBa € CKItoueHa. M3nckBaneTo Ha . 323
T3 3amecTBamiara cienka Ja € CKIIOYEHa B MOIXOMSI CPOK CIE pa3BalITHETO ClelBa Ja Ce
JOITBJTHH OT M3UCKBAaHE HOBA CJICIIKA JIa € CKJIFOUEHA TI0 YMECTEH U pa3yMeH HauHH.

Koraro He e ckiroueHa 3amecTBaia cleiika O0e3IIEeTEHUETO Clie/Ba Ja Ce ONpeaeiu
ChOOpa3HO Ma3zapHaTa IIeHa Ha BEITa, MpeIMeT Ha JOroBOpa, KbM MOMEHTA Ha Pa3BaJITHETO MY,
aKo TakaBa IIEHAa € Halu4yHa. AOCTPaKTHHAT METOJ Ha W3YHUCISABAaHE Ha OOE3IIETCHHETO €
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Hero moraT na 6paaT obocHoBaHW. To3u MeTon mouyuBa Ha pa3OUpaHeTo, 4e 00e3IIEeTEHUETO
TpsOBa J1a ce onpezesu CboOpa3HO OHE3U BpeAr, KOUTO 3acerHara cTpaHa Ou mpeTwprisiia, ako 6e
B3€Jla MEPKH 3a OrpaHMuYaBaHe Ha BPEIUTE, T.€. aKo Oelle CKII0YMIIA CIeNIKa Ha MOKPUTHE CIIeH
pas3BaisiHe Ha JoroBopa. OT TO3H TiieiHa ToYKa 000CHOBKA MOXKE Ja C€ ThPCH Upe3 MPaBUIIOTO 32
MIPEeIOTBPATUMOCT Ha BpEJIUTE.

VYBenuueHata masapHa IieHa Ha BelITa, MPEJAMET Ha HEU3IBbJIHEHHUs JOrOBOp, € Bpeaa,
KOSITO TOMJICKA Ha O00€3IeTeHHe, HE3aBUCHMMO Y€ HE € CKIIOYeHa 3aMecTBalla CJeNKa.
YcTaHOBSIBAHETO HA BpelaTa U HEWHHS pa3Mep TpsOBa Jia ce PUKCHpa KbM OIpeIeIeH MOMEHT,
0e3 1a »Ma MPUTECHEHHUS Ue ce 00e31IeTABAT HePEaTHH MIIM U3MEHUHBH 110 CTOIHOCT BbB BPEMETO
Bpeau. M300mo ompenensHeTo Ha 00€3IIETEHHETO B HSAKOM ciy4yau TpsOBa Ja CTaHe IO-
OTEPATUBHO U Ja c€ parmoHanu3upa. Tyk TpsiOBa Ja monagHaT U XUIIOTE3UTE, IIPU KOUTO MOPaIn
HEU3MBJIHEHUETO KPEAUTOPHT € JIUIIEH OT MOJI3BAHETO HAa CBOS UMOT. B TO3M citydaitl TpsioBa na
ce M3Je3¢ BbH OT TACHOTO CBEXJAHE HA KaTEropusTa MPOIYCHATH IOJI3M 10 HEepealn3upaHu
MOCTHIUJICHHSI B aKTHBA HA U3MIpaBHATa CTpaHa.

[TonsTrero 3a ObAEHIM BpEAU ChIIO MOXKE J]a c€ MPEeoCMUCIU. To BKIIIOUBA Pa3HOCKUTE,
KOUTO III€ CE MPABAT B €AMH OBJCII MOMEHT M MOJI3U, KOUTO I11€ OBIAT MPOITYCHATH CJIe]] MOMEHTA
Ha ompeJensiHe Ha obe3mereHueTo. Taka onpeaeneHu ObACIIUTE Bpeau OUxa MOTIIH J1a MOAJexat
Ha 00e3IIeTeHHE, IPH YCIOBUE Ue CHIECTBYBA CUTYPHOCT 32 TAXHOTO HACTHIIBAHE.

NHcTuTyTHT Ha NpuUXBaIlaHe Ha BPEIUTE C MOJ3UTE TPsOBA Ja ce pasrieaa Mo OTICITHU
KaTeropuu ciaydau. Tol HaMHupa MPUII0KEHHE HE CaMO KOTAaTO MEK/TY TTOJI3UTE U HEU3ITITHEHUETO
Ha JUTb)KHUKA € HAJIMILIE MpsiKa MPUYMHHA BPBh3Ka, HO U KOraTo Bpb3Kara € OoCcpeAeHa U MOJI3UTe
MPOU3TUYAT OT JEHCTBUATA HAa KPEAUTOpa [0 HAMAJSIBAHE HA BPEOUTE OT HEU3MbIHEHHUETO.
Korato mbk moy3uTe HE MPOU3THYAT HUTO MPSIKO OT HEU3IIBJIHEHHETO, HUTO OT JEHCTBUSTA HA
KpeIuTopa MO OrpaHUYaBaHEe Ha BPEIUTE, a OT TPETH JIUIA, 32 MPHUXBAIIAHETO UM OT BPEAUTE
TpsOBa Ja ce MOCTaBU pa3IW4YHO ycloBHe. B To3u ciydail KpuTepusT Moxe na Obae
00€3METUTETHUAT XapaKTep Ha MOTYYEHOTO OT 3aCETHATOTO JIHIIE.

Unen 80 33]] e nposiBiieHME Ha HUIEITa KPEAUTOPHT Ja MOJYYH MPEIH BCUUYKO PEATHO
M3MIBJIHEHHE U J1a OBJIE YIOBIETBOPEH Upe3 U3MIBIHCHHE B HaTypa. HeroraTta npuiaoxuMoct odayue
ciesBa Ja c€ MPEOCMUCIH B CIIy4auTe Ha HENMPOMOPHUOHAIHOCT HA Pa3HOCKUTE, KOUTO IIE Ce
HaIpaBAT MO MOBOJ HU3BBHPIIBAHE HA CHOTBETHHUTE 3aMECTUMHU JEHCTBUS U OYaKBAHHS OT TAX
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OT cbAeOHO OBJACTSABAHC W 3aMsHaTa My C H3HUCKBaHE 3a YBEJAOMSBAaHE Ha JIBKHHKA 3a
[peanprueMane Ha ChbOTBETHUTE JAEHCTBHUS OT KPEAUTOPA.

HampaBenute pasHOCKH €€ OCTOWHOCTSBAT KbM MOMEHTA Ha HW3BBPIIBAHETO UM, a
MPOITYCHATHTE MOJI3HU CE€ OMPEIENIAT ChOOPa3HO CTOMHOCTTa KM KbM MOMEHTA, KOTATO € CIIEIBAJI0
na ce peanusupar. [Ipo6ieMbT ¢ MOMEHTA Ha OCTOMHOCTSBAHETO HA BPEIUTE CE MIOCTABsI Hali-BeUe
110 MTOBOJ] Ha AB/KAMATA 10 J0roBopa npectanus. OT Bb3MOKHUTE PEIICHHsI IPHOPUTET CE JaBa
Ha MOMCHTA Ha [TOCTAHOBSIBAHE HA ChICOHOTO PEIIEHHE, KOWTO ThPIH KOPEKIIHS OT MPABUIIOTO 32
IIPEIOTBPATUMOCT Ha BPEINUTE IO CMUCHJIA Ha ui. 83, an. 2 33/1.

HeumyiiecTBeHUTE BpeIM Ca HEOLICHUMH B ITAPH M TOBA TPAOBA J1a € OCHOBHUAT KPUTEPHUid
3a TAXHOTO AeduHUpaHe. BbBeAEHHMAT OT ChAcOHATa MNpaKTHKAa M JOKTPHHATA Ipar 3a
CBILECTBEHOCT 3a LIEJUTE HAa 00E3ILETABAHETO UM MOXKE J1a JOBEIE 10 CMECBAHE HA MOHATHATA
paBHOPEJIEBaHTHA Bpe/ia M HE3HAYMTEIHA 10 pa3Mep Bpeza. 3aToBa € mo-100pe J1a ce Bh3IpHeMe
npasuiaoto de minimis non curat lex, koeTo mpeaBmwKAa, Ye 00E3IIETCHHE HE C€ IBJDKH KOraTo
BpeIMTE Ca HE3HAYMTENHH 1Mo pasmep. OTIaBHA KAaTEropusaTa HEUMYIIECTBEHU BPEIH € U3JIs3iia
OT OTpaHMYEHUETO Ha ,,00JIKH U CTPaJaHus ¥ € BKIIOYBA XMIIOTE3H, KOUTO HE CE CBEXKIAT CaAMO
JI0 OCH3HATO M3KUBSABAHE HAa HEOIArONPUATHU IICHXUYHU eMouuu. [Ipy FopuanvIecKuTe JInma ¢
HECTOIMAHCKA I1eJT Ca Bb3MOKHH XUIIOTE3H, MPH KOUTO ¢€ 00E3CMHUCIIS ChINECTBYBAHETO UM U CE
OCyeTsiBa MOCTHTAHETO Ha IeJMTe UM. B Te3u cilyyau ca HaJWIE BPEIH, KOUTO HE MOTaT Ja Cce
U3MEPSAT MAPUYHO U CHOTBETHO 00E3IIETEHNETO, KOETO CE IPUCHK/IA € 38 HEUMYIIECTBEHH BPE/IH.
IMpu 3acsrane 106pOTO MME M PEyTaIKs Ha ThProOBElA Ce CTUTA JIO ITOCIIE NI, KOUTO MOTaT Ja
Ce OICHSAT MAapUYHO M 00E3IIETEHHETO ChOTBETHO € 3a UMYIIIECTBEHHU Bpeau. Hamuiie e TeHIeHIns
3a JIenepCoHaIM3MpanHe Ha MOHATHETO 32 HEMMYIIECTBEHA Bpe/ia, KOETO J1a 00XBaHe 0OEKTUBHOTO
ChCTOSTHME Ha 3aryba, CBhp3aHa C Bpb3KaTa Ha JIMIETO C BHHIIHUS CBAT M HETOBOTO CHIIIECTBYBAHE
W TposiBIEHHE B Hero. To3W BHJ OOE3IIETCHHs C€ Pa3sBMBAT Ka3yMCTHUYHO. [Ipu J0roBopHa
OTrOBOPHOCT HEMMYIIIECTBEHUTE BPEIH MOXKE J1a CE M3Pa3sAT KaKTO B MPOIMYCHATO yIOBOJICTBHUE,
HEMoJyyaBaHe Ha OYaKBaHa YIOBJIETBOPEHOCT W PagoCT, Taka W B OTPHUIATEIHA EMOIWS,
pa3ovapoBaHue, HEOCUTypPsIBAHE Ha OYaKBaHO M30STBaHe Ha OTPHIATENHH eMonnu. EjHa gacrt ot
NPaKTHKATa y HacC M0 MPHUCHAECHH 00E3IIETEH S 32 HEUMYIIIECTBEHN BPEIHU € CBbp3aHa ¢ OMTOBO
ya00CTBO M MPUYMHEHHS OT TOBa (PU3HUYECKU TUCKOMMDOPT M HEMPUATHU NPEKUBsBaHUsA. [IpaBu

BIICYATJICHUC, Y€ BBIIPOCHT 3a MIPABHOPCIICHTHUA XapaKTECP HA Bp€aaTa U HelHaTta npeaABuauMoCT



KbM MOMEHTAa Ha CKJIIOYBAaHE Ha JIOTOBOpa OCTaBaT Ha 3aJeH IUIaH MpH ONpeleisiHe Ha
00€e31IETEHNETO.

[To moBoxa Ha pa3BansiHeTo Ha JoroBopa mo wi. 87 33/ ce mpuema, ye pa3BaJIIHETO HE
pednekTpa BBpXY (akTa Ha HEM3NBJIHEHHWETO H mocienuuute My. Cren pa3BaisHETO
00e3IIeTeHNEeTO 3a Bpeau Ie o0XBaHe He caMO BPEOUTEe OT HEU3MbIHEHHETO, HACTHIUIN KbM
MOMEHTa Ha pa3BaJsIHETO, HO W TE3H, IMPOU3TUYAIM OT TOBa, Y€ JOTOBOPHT HsAMa Ja Oble
M3IBJIHEH KaTo Ls10. Bpenure, KOUTO MOXe J1a MPETEeHANPA KPEIUTOPHT CIe/1 pa3BaISIHETO ca
Hal-MaJKOTO OHE3U, KOUTO JI0 TO3M MOMEHT Ca MPEThPIEHHU, BKIIOYUTEIIHO T€3HU OT 3a0aBara Ha
mrbxHUKa. ObesmeTrennero mo 4i. 88, an. 1 33/1 e 3a HapyleH mo3uTuBeH uHTepec. Pasnukara B
yCIOBUSITA MEXIYy IIeHaTa IO JOroBOpa M 3aMecTBalllaTa CAeNKa CBII0 OTpa3siBa HapylleH
MMO3UTUBEH MHTEPEC.

B mpakrtukaTa cu ObATapcKUTE CHAWINILA HE TO3HABAT MPUCHKIaHEe Ha 00€3IIETeHHE 3a
HEU3ITBIHEHHE Ha IOTOBOP, KOETO Ja € OCHOBAHO HE HA BpeIUTe, MPUYMHEHU HA KPEIUTOpa, a Ha
MOJI3UTE, KOUTO JUTHKHUKBT € CIeUelnsl OT Heu3nblHeHueTo. [logo0Ha 3akoHOBa ypenba y Hac
MMa Ha XUTIOTE3H, HECBBbP3aHU C JIOTOBOPHO HEU3ITBIHCHHUE, KOUTO CE TPETUPAT KATO CIydau Ha
JICIMKTHA OTTOBOPHOCT, KOATO 00adye nMa 0coOeHa Bb3mupania (yHKIIHs.

[Io oTHOmIEHME Ha HEyCTOWKaTa Ce YCTAaHOBSBA, Y€ MpaKTHKaTa MO OOsBsSBaHE Ha
HEYCTOCYHH KJIay3d MEXAy THPrOBIM 3a HUIIOXHH JI0 HM3BECTHA CTENEH OMalloBa)kaBa
nevicteueto Ha 4. 309 T3 u geiicTBa 1eMoOMIM3UPAIIIO HA CTONTaHcKaTa cpefa. [Ipe3 mpobiemure
Ha HEYCTOWKaTa Ce MpOsBsIBa BBIIPOCA 3a CTOMAHCKAaTa HEPAaBHOMOCTABEHOCT HA CTPAHUTE IO
JIOTOBOpa, TIPU KOETO Ha MpaKTHKa JMICBAa MCTHUHCKA cBOOOJa Ha noroBapsiHe. HapacrtBamata
3arprKEHOCT 32 PaBHOBECHETO Ha IMpaBaTa M 3aABDKEHUATA MO JOTOBOPA, CIPABEAIUBOCTTA,
T00pPOCHBECTHOCTTA U 3alllMTaTa HAa MKOHOMHYECKH T0-ciiabara cTpaHa. TpsaOBa Ja ce pasrieaaT

KaTo I'puiKa 3a UICTUHCKATa CBO6OI[a Ha JOTOBApsAHEC U aBTCHTUYHATA aBTOHOMMUS Ha BOJIATA.



Summary of the book “Damages for breach of contract”

This book aims to explore the remedy of damages for breach of contract in Bulgarian law.
While this is the primary focus of the monograph, the research study is placed in a dynamic
comparative law setting thus drawing on other legislations and international instruments. This is
done with the firm belief that comparative law is a powerful tool to better grasp the rationale of
the values and principles underpinning the law of contract damages. In addition, this approach
helps shed light on the true nature of damages, brings issues of controversy to the front and
highlights contemporary trends.

The monograph seeks to contribute to the existing body of scholarship on contract damages in
Bulgaria and to bring a new perspective through English, French and German law, as well as the
UN Convention on Contracts for the International Sale of Goods (CISG), UNIDROIT Principles
of International Commercial Contracts (UPICC), Principles of European Contract Law (PECL)
and the Draft Common Frame of Reference (DCFR).

The book is structured in three chapters, which deal in turn with the losses that can be
recovered, with the assessment of damages and finally with some specific heads of loss.

The monograph opens with a discussion on the basic tools for determining the types of loss
that can be compensated for breach of contract. It elaborates on issues of factual and legal causation
and reflects upon the idea and purposes of the foreseeability test. Following Bulgarian law in case
of deliberate breach the aggrieved party can recover any direct loss even if it was not foreseeable
at the time the contract was made. An important overlap in the meaning of direct loss and
foreseeable loss is detected. Bulgarian case-law and academics explain direct loss through the sine
quo non theory and the theory of adequate causation, which recognize only those losses that come
naturally and in the ordinary course of things. This definition falls short to explain in what way
this loss differs from the loss that was in the contemplation of the parties at the time the contract
was concluded. Therefore, it is considered that the better criterion to distinguish direct from
indirect loss is whether other factors intervene in the causal link between the breach and the loss
and turn the loss into a remote and accidental consequence. Indirect loss is a specie different from
loss arising due to a new factor breaking the chain of causation between non-performance and loss

incurred.



Afterwards the study proceeds with the interesting rule of mitigation, which prevents the
aggrieved party from recovering damages for any loss that party failed to avoid by taking
reasonable steps. It is outlined that the importance of this rule in the law of contract damages is
greatly overlooked and falsely underestimated. The very existence of the rule in Bulgarian law
sends a strong message that the aggrieved party should not stay idle but act proactively to preclude
losses from accumulating thus reducing waste for the whole community. It is further demonstrated
that the loss mitigation rule affects the abstract method for calculating damages, the application of
the compensatio lucri cum damno rule and the time of assessment of damages for breach of
contract. It is also argued that the mitigation rule cannot be explained through the mechanism of
causation and is better understood through the principle of good faith and fair dealing and the
concept of economic efficiency.

The first chapter ends with analysis of the contributory negligence of the creditor and how it
operates to bar or reduce the amount of the compensation. Particular attention is given to the
concept of creditor’s fault which comes out to be not a fault strictu sensu but comes in the disguise
of failure to meet the standard of prudence that one should have for one’s own good. The legal
basis of contributory negligence is found in the principle of cooperation between the parties which
fosters the concept of the contract as a common project. Both contributory negligence and
mitigation fall in the catch-all heading of creditor’s fault but it is contended that apart from their
common denominator they need to be distinguished as these rules have different origins and a
different role to play in limiting the scope of recoverable loss and the measure of compensation.

The second chapter deals with the assessment of damages and the methods for calculating the
damages award. The foundations of the damages for breach of contract rest on three pillars — the
principle of full compensation, the difference theory and the expectation interest. It is asserted that
damages for breach of contract should give the aggrieved party the benefit they bargained for and
this holds true even when the contract is terminated retrospectively. Damages for the expectation
interest encompass both the profit lost and the loss suffered. It is only for calculation purposes
when the plaintiff claims recovery solely of the expenses made (sometimes referred to as negative
loss) that the compensation may appear to be for the negative interest defined as the interest of not
having the contract made. Whereas the idea of negative interest is admirably operative for invalid

contracts and tort liability, it doesn’t seem sensible and value-adding in the case of damages for



breach of contract. It can only bring confusion and blur the forefront position of the expectation
interest.

The monograph further explores the various types of compensation looking for a general
formula of the expectation measure. A possible matrix for calculating damages is to take the
economic value of the promised performance, add all losses suffered and gains lost and then
subtract out of it all benefits gained and savings made as a result of the breach. The value of the
other party’s performance may in itself be presented as the expenses the injured party made to
perform the contract and the surplus gain expected to be made.

The concept of loss in Bulgarian law is confined to the financial equivalent of the difference
in value between what is promised and what has been actually received. Therefore, the cost of cure
is not considered a monetary compensation but a substitute performance by a third party. This,
however, leads to a different treatment as the injured party needs to seek court permission for the
replacement. It is suggested that the prior court control requirement has to be relaxed. The
aggrieved party may seek an advance payment of the expenses for the third party performance in
the replacement procedure, which is in sharp contract with the compensation proceeding where
future damages are not recovered.

It is further considered in Bulgarian law that price reduction is different from damages. In
addition, it is shown that this statement may turn not to be true if price reduction is calculated with
the linear method.

The second chapter continues with the different heads of loss. Within the framework of
Bulgarian law, it is believed that loss should always present itself in the form of either damnum
emergens or lucrum cessans. However, case-law proves that this dual taxonomy does not play.
Sometimes the monetary equivalent of the other party’s performance is not considered a true loss
as loss is regarded only as the consequential results flowing from the breach of contract. At this
point it is very useful to recall the long-forgotten Roman law distinction between interesse circa
ipsam rem and interesse extra rem. This may elucidate the issue and explain why difference in
value and consequential loss are two separate elements in the damages structure and why they
differ in terms of foreseeability and time of assessment.

The third chapter of the monograph is dedicated to some types of loss which deserve special
attention. Although damages for non-pecuniary loss are at present awarded on an equal footing

with pecuniary loss, they naturally have a smaller role to play. Case-law study reveals that the
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foreseeability requirement is actually ignored by courts when they award damages for non-tangible
loss.

Rescission of the contract does not preclude a claim for damages for non-performance. The
effect of rescission and the type of interest protected in this case is subject to debate and this
controversy is analysed in a separate paragraph in the same chapter.

Special attention is given to the damages aiming to deprive the defaulting party of the profit
he made as a result of the breach of contract. Although this type of loss is not acknowledged in the
Bulgarian contract law, it has its analogues in other areas of law and deserves discussion. It is
concluded that if recognized this account of profits or negotiating type of damages need to be
analyzed as compensatory.

Finally, liquidated damages are approached from the perspective of their functions to present
them as a multi-faceted contract clause, which need not only bring monetary relief for breach of
contract but reinforce the performance interest. When validity and excessiveness of liquidated
damages is considered, courts have to take into consideration the commercial context of the dealing
or the imbalance of the party’s rights and obligations with a view to safeguard the true autonomy
of will and freedom of contract.

In conclusion, the topic of damages for breach of contract provides a genuine reflection of all

major principles and ideologies governing modern contract law.
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