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LEGITIMACY OF THE LIMITATION
ON FREEDOM OF RELIGION DURING
IMPRISONMENT
(IN THE LIGHT OF POLISH AND
INTERNATIONAL REGULATIONS):

Olga Sitarz’, Anna Jaworska-Wieloch®

Abstract: This article is devoted to
consider the legitimacy of restrictions on
religious freedom during imprisonment,
taking into account the nature of the sen-
tence, the importance of religion in human
life and in the life of the convict, as well
as international and national regulations.
The subject of the analysis is the Polish le-
gal system, starting with the Constitution,
which guarantees freedom of conscience
and religion to everyone, and in particu-
lar Polish executive law, which declares
respect for religious freedom in prison. It

does not mean the guaranteeing unlimit-
ed access to religious practices and servic-
es, because imprisonment limits many hu-
man freedoms, also in such a sensitive area
as religious freedom. In the course of the
analysis, we considered the legitimacy of
restrictions provided by criminal law, tak-
ing into account international standards for
the protection of human rights and Polish
regulations, which guarantee human rights
and freedoms.

Keywords: Human Rights, Prison, Reli-
gion, Religious Freedom, Rights of Convicts

1. Objectives and methodology

This article aims to investigate the legitimacy of the limitations on freedom of religion dur-
ing imprisonment, taking into account the nature of that penalty, significance of religion in human
life and in the life of the convicted person, as well as the international and national regulations in
this regard. The research problem is not a justification for the need to ensure freedom of religion,
but its limitation in a crisis situation, such as being placed in penitentiary isolation.

! The article is the result of research undertaken as part of a research project financed by the National Science
Center granted on the basis of Decision No. 2018/31 /B / HS5/ 02233.

2 PhD, Associate Professor, Faculty of Law and Administration, specialist in criminal law and cryminology,
e-mail: olga.sitarz@us.edu.pl

* PhD, Faculty of Law and Administration, specialist in criminal law and executive law, e-mail: anna.jaworska-
wieloch@us.edu.pl
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This study is conducted on the basis of psychological and legal literature in the area of consti-
tutional law and penitentiary law. A derivative interpretation of the standards relating to the identi-
fied problems will also be carried out. The findings of a research conducted by us in selected pris-
ons will also be used partially.

2. Preliminary assumptions

Psychological research shows that prison is a foreign environment for the individual who
experiences a cultural shock in response to it. The common causes of stress a prisoner encoun-
ters are the loss of liberty, violence, conflicts with fellow prisoners or prison staff, lack of priva-
cy and overcrowding. In similar fashion, Polish studies refer to the following stress factors: the
presence of a tendency to violence and aggression, depressed mood, the need to find one’s place
in the prison hierarchy with prisoners assimilated into prison subculture and serving long sentenc-
es at its top, life of constant uncertainty, inability to anticipate the situation, and unfulfilled need
for security.*

Contrary to the arguments on the secularization of the world,® religion and the possibility to
profess it are still one of the most important elements of human functioning. Human dignity finds
expression, inter alia, in the innate (immanent) search and experiencing of certain transcendental
values by the human person; this search must therefore be recognized, appreciated and protect-
ed.® Studies carried out in penitentiary establishments show that the number of practicing believ-
ers is very high and varies depending on the religious practice. Our studies indicate that all Catho-
lic believers placed in pre-trial detention declared participation in the weekly Holy Mass — 50% in
closed prisons, opposed to 43% in semi-open prisons. Further, our studies reveal that all Catholics
placed in pre-trial detention, 74% of prisoners of closed prisons and 67.5% of prisoners of semi-
open prisons go to confession at least once a year. Among the believers placed in penitentiary fa-
cilities subject to our survey, all prisoners in pre-trial detention, 86% in closed prisons and 84%
in semi-open prisons declared participation in a prayer.’

Religion allows many prisoners to keep hope in difficult times, helps them overcome life’s
failures and gives meaning to human life in the moments of downfall. A stay in prison is surely a
difficult situation in which a person may feel unsafe and anxious. Religious practices can restore
inner balance to the believer.® One of the most important functions of religion is to give meaning
and importance to human life. It is of utmost significance in extraordinary situations when, for

* Skowronski, B. L, Talik, E. (2018). Radzenie sobie ze stresem a jako$¢ zycia 0sob osadzonych w placowkach
penitencjarnych. Psychiatria Polska, 52(3), p. 526.

3 See for example: Bochenek, K. (2019). Zjawisko laicyzacji w spoteczenstwie ponowoczesnym (konteksty filo-
zoficzne). Wschodni Rocznik Humanistyczny, Vol. XVI, No. 1, 77-86, but also: Czarnecki, R. S. (2009). Meandry
wspotczesnej laicyzacji. Res Humana, No. 3, 46-50.

¢ Sarnecki, P. In: Garlicki, L. (ed.) (2016). Konstytucja Rzeczypospolitej Polskiej. Komentarz, Vol. I1. Warszawa:
LEX.

7 Sitarz, O., Jaworska-Wieloch, A. (2017). Prawo do praktyk religijnych osob osadzonych w areszcie $ledczym i
odbywajacych kar¢ pozbawienia wolno$ci w teorii 1 praktyce penitencjarnej. Archiwum Kryminologii, XXXIX,
28-31. Slightly different results were obtained by Urbanek, A. (2007). Miejsce aktywnosci religijnej wigzniow
w teleologii pedagogiki resocjalizacyjnej na podstawie badan prowadzonych w wybranych zaktadach karnych.
Zeszyty Naukowe Panstwowej Wyzszej Szkoly Zawodowej im. Witelona w Legnicy 2, No. 2, 173—185.

8 John Paul 11, Jubilee in Prisons. Homily of His Holiness John Paul IT of 9 July 2000. Opoka [online] [viewed 20
January 2021]. Available from: http:// www.opoka.org.pl/biblioteka/W/WP/jan_pawel ii/przemowienia/wiezie-
nia_09072000.html



https://opoka.org.pl/biblioteka/W/WP/jan_pawel_ii/przemowienia/wiezienia_09072000.html
https://opoka.org.pl/biblioteka/W/WP/jan_pawel_ii/przemowienia/wiezienia_09072000.html
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instance, an individual is limited in his or her functioning in society. Further, convicted persons
serving a sentence of imprisonment focus their identity around religious matters.’

The findings of psychological studies show that the turn to religion was one of the ways of
coping with stress in prison isolation (although it was not the most common one).!° It seems legit-
imate to claim that prisoners increasingly pursue different religious strategies in the difficult situ-
ation of serving a penalty of imprisonment."!

Further, there have been views in the literature that penitentiary ministry properly models the
religious life of persons deprived of liberty and other internal relations prevailing in the prisoner
community. At the same time, it perpetuates objectively proven values and does not glorify evil
and violence or anti-social attitudes. Prisoners’ religious life is thus part of the traditional behavior
and attitudes towards God firmly established or acquired by prisoners during or before imprison-
ment that they pursue in prison conditions.'? Others hold the view that prisoners’ religious activi-
ty is part of a wider canon of social rehabilitation actions, and the religious practices and goals of
pastoral actions performed in relation to prisoners are an important aspect determining the quali-
ty of social rehabilitation."

It is important to bear in mind that despite the strong link between the freedom of conscience
and religion and the psyche and in general human personality, as well as the great intensity with
which they are often experienced, they cannot be classified solely as the sphere of privacy, and
thus covered by the constitutional right to the protection of private life, without the need to con-
struct separate freedoms in the constitution. First, belief and the professed religion determine, in
general to a significant extent, the individual’s behavior not only towards himself or herself (only
this aspect falls within the right to privacy), but also towards others and the whole community.
Second, the belief adhered to and the professed religion often require people to take some pub-
lic action (e.g. the obligation to conduct charity work mandatory in some religions). Third, one
cannot overlook the specific “historical pressure”: religious matters have played such an impor-
tant role throughout the long periods of the functioning of all societies (which still persists in col-
lective memory) that it is impossible to view and regulate them only as one of the aspects of “the
right to be let alone,” as the content of the right to privacy is often defined.!*

It is not an exaggeration to claim that in modern times freedom of religion may be seen as
a benchmark of the state of democracy and respect for the rights of convicted persons. It was a
widely held belief for many years that since a prisoner breached the law by committing a crime,
he was therefore not entitled to any protection under that law. For instance, the view common in
the USA in the 19t century was that a prisoner was a slave of the state and lost his liberty and all
his rights apart from those that the law in its humanitarianism granted him. This view prevailed
well into the first half of the 20t century when it took the shape of a modified hands-off doctrine
based on the prohibition of the excessive interference by courts in the activities of the penitentia-

® Romanowicz, W., Tomczyszyn, D. (2015). Stosunek do religii 0so6b odbywajacych kare pozbawienia wolnosci
a miejsce religii we wspotczesnym §wiecie. Rozprawy Spoteczne, Vol. 1X, No. 3, p. 94.

10 Skowronski, B. L., Talik, E. (2018). Radzenie sobie ze stresem a jakos¢ zycia 0sob osadzonych w placowkach
penitencjarnych..., p. 533.

1 Skowronski, B. L., Talik, E. (2018). The Sense of Quality of Life and Religious Strategies of Coping with
Stress in Prison Inmates. Journal of Religion and Health, Vol. 57, 915-937.

12 Nikotajew, J. (2009). Specyfika duszpasterstwa wieziennego w Polsce. Prezentacja badaf wiasnych. Teologia
w Polsce, Vol. 3(1), 153-154.

13 Urbanek, A. Op. cit., 175-176, similarly: Romanowicz, W., Tomczyszyn, D. (2015). Stosunek do religii osob
odbywajacych kare pozbawienia wolnosci a miejsce religii we wspotczesnym swiecie. Rozprawy Spoleczne, Vol.
1X, No. 3, p. 95.

4 Sarnecki, P. Op. cit.
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ry administration.'® Currently, there is probably no constitution of a democratic state (even if only
formally) that would not take into account freedom of religion of the individual. It is embedded
in § 16 of the Virginia Declaration of Rights, approved on 12 June 1776 in the first amendment to
the US Constitution, Art. X of the French Declaration of the Rights of Man and the Citizen, and
the recent Constitutions include, inter alia, Art. 15 of the Swiss Constitution, § 1 of Chapter 2 of
the Swedish Instrument of Government (in its 1998 wording), Art. 31 of the Constitution of Bela-
rus, or Art. 35 of the Constitution of Ukraine.'® The protection of freedom of conscience and reli-
gion has become a systemic principle in most countries in the world. This freedom has also been
made “available” to convicted persons and prisoners.

3. Confirmation of freedom of religion in the Polish legal order

Pursuant to Art. 53 of the Polish Constitution, everyone shall be ensured freedom of con-
science and religion. The Constitution prescribes that freedom of religion shall include the free-
dom to profess or accept a religion by personal choice, as well as to manifest such religion, either
individually or collectively, publicly or privately, by worship, prayer, participation in rites, prac-
tice and teaching. Freedom of religion shall also include possession of temples and other sites of
worship depending on the needs of believers, as well as the right of individuals, wherever they
may be, to benefit from religious assistance.

The above provision envisages two closely related freedoms of a personal nature, i.e. free-
dom of conscience and religion. Freedom of religion is underpinned by the belief in the existence
of God or some other supreme being. It encompasses the freedom to accept and profess religion as
well as the freedom to manifest it. In turn, there are various definitions of freedom of conscience,
which determines different perceptions of the relationship between that freedom and freedom of
religion. Some consider freedom of religion as a manifestation of freedom of conscience or as a
subcategory of the latter. In this meaning, freedom of conscience means freedom to choose any
belief. Others differentiate clearly between the two freedoms, recognizing freedom of conscience
as the freedom to choose a belief other than a religious one. Finally, there are those who view free-
dom of conscience and freedom of religion jointly as one freedom of a diverse nature."”

The constitutional regulation in the sphere of human belief and professed religion involves
not only the basic construction of “freedom”, but in two cases it refers to the construction of
“right”. First, it relates to the right “to benefit from religious assistance wherever the individu-
al may be.” It appears that the term “religious assistance” has a much broader scope than reli-
gious “comfort”, although the latter also implies the possibility to contact other persons, in par-
ticular clergymen who can provide such assistance. It surely includes the possibility of religious
“teaching”, as well as the access to relevant literature. The question is what obligations (in keep-
ing with the nature of every right) arise from the provision under investigation for public author-
ities, given that such obligations should naturally be subject to statutory regulation. In a situation
where an individual makes full use of personal freedom and freedom of movement, the right un-
der investigation is in essence his or her “freedom”. Freedom of religion has inherent relevance
in situations where an individual becomes dependent on a specific legal regime in force in a place
in which he or she is staying. Typical situations of this kind include hospitals, prisons and deten-
tion centers or garrisons. This right available to individuals entails corresponding duties to be per-

15 Dgbkiewicz, K. (2020). Komentarz do art. 102 k.k.w., LEX.
16 Sarnecki, P. Op. cit.

17 Florczak-Wator, M. (2019). In: Tuleja, P. (ed.). Konstytucja Rzeczypospolitej Polskiej. Komentarz. Warszawa:
Lex.
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formed by those who are in charge of such establishments to enable the provision of “religious as-
sistance”.' In the light of the so-called concept of absolute human rights, it should be emphasized
that although the state does not create or grant human rights, it is obliged to respect and protect
them and, with regard to a large part of them, including freedom of religion, to safeguard them."

Pursuant to Art. 53 of the Polish Constitution, the state is the entity obliged to guarantee each
individual the possibility of free exercise of his or her freedom of conscience and religion. The
obligations of the state have a negative aspect (prohibition on a violation of freedom), as well as a
positive one (protection order of that freedom where it is breached by other individuals). “Every-
one” is the subject of freedom of conscience and religion. This concept should be understood as
meaning any natural person, regardless of his or her nationality. It is one of the basic personal
freedoms closely related to the personality of the individual and his or her need to pursue and ex-
perience transcendental values.

The essence of freedom is the freedom of the individual to act within the framework set by
the state. The need to provide such framework arises from the fact that freedom is not in essence
of an absolute nature and may be subject to limitations, inter alia, so that other individuals may
exercise the same freedom concurrently and independently of each other. Within the established
boundaries, the state should not indicate to the individual the possible forms of behavior because
it may be assumed that everything that is not forbidden is allowed.

Freedom of religion in the area of serving a penalty of imprisonment is confirmed in Polish
law by the Executive Penal Code (EPC). Pursuant to Art. 102 (3) EPC, a convicted person shall
have the right, in particular, to exercise freedom of religion. This provision is of a general nature
and it does not contain tangible rights of prisoners. It is rather a general principle that does not
give the convicted person any specific rights, but it is significant inasmuch as it embeds in the Ex-
ecutive Penal Code the directives included in other legal acts.

Prisoners’ rights in the area of freedom of religion are specified in Art. 106 EPC. This provi-
sion sets out in § 1 that a convicted person shall have the right to perform religious practices and
benefit from religious services, directly participate in services held in the prison on public holi-
days and listen to services broadcast by the mass media, as well as to have books, writings and
objects necessary for this purpose. Apart from the general declaration of the above elements that
are provided to prisoners, the lawmaker did not choose to enumerate in detail prisoners’ rights
relating to the pursuit of their religious beliefs. This would in turn allow prisoners to make spe-
cific demands to their penitentiary establishment in addition to the right to participate directly in
services held in the prison on public holidays. Consequently, it can be concluded that the issue
of other practices and religious services has not been regulated at the statutory level, in particu-
lar their minimal availability to prisoners. Given the above, it seems appropriate to review the in-
dividual practices available to prisoners and the possibility of benefiting from services and other
forms of expression of one’s faith.

4. General principle of limiting freedom of religion in penitentiary establishments

Regardless of the significance of freedom of religion, it is clear that it is not an absolute right — it
is and must be limited in numerous situations. It is precisely the execution of a penalty of impris-
onment, one of the most difficult areas, where the lawmaker rigorously sets a demarcation line for

18 Sarnecki, P. Op. cit.

19 Walczuk, K. (2016). Ograniczenia wolnoéci sumienia i religii osob pozbawionych wolnosci. In: Nikotajew, J.,
Walczuk, K. (eds.) (2016). Wolnosc¢ sumienia i religii osob pozbawionych wolnosci. Aspekty prawne i praktyczne.
Warszawa: Unitas, p. 149.
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freedom of religion. The performance of religious practices and the use of religious services by
prisoners are important areas of imprisonment. It must be underlined that freedom of conscience
and the freedom to accept and profess religion have an absolute dimension, whereas the freedom
to manifest religion may be subject to limitations.

The Polish constitutional order specifies that the freedom to manifest religion may be subject
to limitations only by way of statute and only where this is necessary for the defense of State se-
curity, public order, health, morals and the freedoms and rights of others (Art. 53 (5) of the Con-
stitution).?’ One should not lose sight of the fact the provisions of Art. 53 (6) and (7) of the Con-
stitution prohibit the legislator from introducing two types of limitations on freedom of religion,
i.e. the freedom from being forced to participate or not to participate in religious practices and the
freedom from being forced by public authorities to disclose one’s belief, religious convictions or
religion.

The general rules for limiting freedom of religion applicable to persons serving a penalty of
imprisonment are governed by two provisions of the Executive Penal Code. Pursuant to Art. 104
EPC, the exercise by a convicted person of his or her rights should take place in a manner that
does not violate the rights of other persons and does not interfere with the order established in the
prison. Moreover, the exercise of freedom of religion may not violate the principles of tolerance
or disturb the established order in the prison (Art. 106 § 3 EPC). The latter provision is an expres-
sion of the principle of religious tolerance that forms the basis for the non-conflicting exercise of
freedom of religion in the prison.

5. Detailed limitations on freedom of religion arising from Polish regulations on the
execution of a penalty of imprisonment and their justification

The declaration of the right to manifest freedom of religion in the course of serving a penal-
ty of imprisonment is not equivalent to guaranteeing unlimited access to religious practices and
services. The penalty of imprisonment limits many human freedoms, in such a sensitive area as
freedom of religion as well. The question thus arises whether all the limitations in this area are
justified.

Art. 106 § 1 EPC lays down that a convicted person shall have the right to perform religious
practices and benefit from religious services, to directly participate in services held in the prison
on public holidays and listen to services broadcast by the mass media, as well as to have books,
writings and objects necessary for this purpose. By making reference to participation in the Holy
Mass, this provision recognizes direct participation in Mass held in the prison on public holidays,
yet it does not guarantee persons placed in penitentiary isolation the possibility to participate in
such Mass, making that right dependent on whether the service is held in the prison at all. Polish
regulations do not provide for a minimal number of Masses held in penitentiary institutions (nor
do they regulate this issue in any other way by, for instance, indicating religious holidays). Con-
sequently, prisoners declaring membership of a less popular denomination have no legal basis to
demand that such a service is held.

In similar fashion, pursuant to Art. 106 § 2 EPC, a convicted person shall have the right to
participate in religious teaching in the prison, to take part in charitable and social activities of the
church or other religious association, as well as to have individual meetings with a clergyman of
the church or other religious association to which he or she belongs; such clergyman may visit
convicted persons in the premises where they are placed. However, in this case the provisions do

20 On the defective manner of limiting freedom of religion in the time of pandemic see: Maron, G. (2021). Pol-
skie prawodawstwo ograniczajace wolno$¢ religijnag w okresie pandemii koronawirusa SARS-CoV-2 a standardy
panstwa prawa — wybrane zagadnienia. Przeglgd Prawa Publicznego, No. 1, 33-49.
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not guarantee participation in such religious practices, making the right of the prisoner to partic-
ipate in them conditional on whether they are conducted in the prison at all. While the Executive
Penal Code prescribes for the possibility of participating in a personal meeting with a clergyman
in the cell, it does not set out the minimal number of such meetings with a specific clergyman.
The right to such meetings raises doubts in the doctrine due to possible violations of the princi-
ple of tolerance resulting from the necessity of other prisoners occupying the same cell, who may
in fact not feel a similar need and may not even belong to the same denomination, to participate
in such a meeting.?!

Pursuant to Art. 109 § 1 EPC, the diet provided to a convicted person in prison or detention
center should, as far as possible, be adapted to his religious requirements. This means that there
is no absolute requirement to adapt dietary conditions to the recommendations of specific denom-
inations. It may thus be that a convicted person whose religion imposes specific dietary require-
ments, for instance, excluding pork, has no possibility of complying with such conditions. It ap-
pears that this norm unduly limits a convicted person’s freedom of religion, fails to guarantee the
adjustment of the diet provided to a convicted person to his or her religious beliefs and does not
foresee the possibility of organizing an appropriate diet by a prisoner on his or her own.

Another limitation is introduced by the provision of Art. 110a § 1 EPC, pursuant to which
a convicted person shall have the right to possess objects of religious worship in the cell. This
provision is not clear as the Act does not specify what is meant by objects of religious worship,
whereas others regulations (Art. 106 §1 EPC) link this formulation with the right to possess
books, writings and objects necessary for religious practice. Further, the implementing provi-
sions? limit the number of such objects only to 10 with dimensions not more than 250 x 150 mm.
It appears that freedom of religion of convicted persons would be preserved to a much greater de-
gree if the number of objects that a convicted person may keep in the cell were limited in terms
of their overall dimensions and it was up to a convicted person to choose how many of them were
objects of religious worship. Moreover, the legislator should forgo the requirement that objects of
religious worship should serve a specific purpose, since it entails an unnecessary element of eval-
uation of which object meets that requirement.

Much more far-reaching limitations are imposed on dangerous convicted persons who, pur-
suant to Art. 88b (3) EPC, may directly participate in services, religious meetings and religious
education only in the prison ward in which they are placed. The model of dealing with this group
of prisoners is clearly dominated by the isolation and protection function,* yet it must be recalled
that the number of dangerous prisoners has been on the decline in Poland.?* The above creates
a risk of participating in a service or a religious meeting alone, without the sense of communi-
ty in the experience of faith. Where only some prisoners show interest in participation in reli-
gious practices, placement in a small unit for dangerous offenders, which is under strict supervi-
sion, may mean that no one, except a specific prisoner, is interested in the public manifestation
of faith, given that the remaining prisoners may in fact practice a different religion. There is also
a risk that the small wards meant for dangerous offenders may have no places for religious prac-
tice and services.

2 Szezygiet, G. B. (2002). Spoleczna readaptacja skazanych w polskim systemie penitencjarnym. Biatystok, p. 147.
22 Regulation of the Minister of Justice of 21 December 2016 on the rules and regulations of serving a penalty of
deprivation of liberty. Journal of Laws of 2016, pos. 2231.

2 Agree Kalisz, T. (2017). Osadzeni niebezpieczni, Procedura kwalifikacji, jej weryfikacja oraz zakres ograni-
czen. Nowa Kodyfikacja Prawa Karnego. Wroctaw, Vol. XLIII, p. 177; Szczygiet, G. B. Op. cit., p. 117.

24 Niebezpiecznych wigznidw coraz mniej. Available from: https://www.ebos.pl/artykul/1741 niebezpiecznych
wiezniow_coraz_mniej.html [viewed 4 April 2021].


https://www.ebos.pl/artykul/1741_niebezpiecznych_wiezniow_coraz_mniej.html
https://www.ebos.pl/artykul/1741_niebezpiecznych_wiezniow_coraz_mniej.html
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Significant limitations are envisaged in Art. 247 EPC, pursuant to which, in cases justified by
special sanitary or health reasons or a serious threat to safety, the governor of a prison or detention
center may suspend or limit for a fixed term, inter alia, holding Masses and rendering religious
services. The limitation of the above rights may therefore relate solely to holding Masses and ren-
dering religious services, with other forms of expressing one’s freedom of religion unaffected by
such limitation. Where the above limitation or prohibition lasts up to seven days, the governor of a
prison or detention center shall immediately inform the penitentiary judge thereof. The extension
of the duration of the limitations or prohibitions requires the consent of that judge, and the lack of
such consent shall not stay the enforcement of the decision of the governor of the prison or deten-
tion center. The governor of a prison or detention center shall have the right to contest the judge’s
decision before the penitentiary court, applying accordingly Art. 7 § 5 EPC (Art. 247 § 1 EPC).
The literature rightly refers to the exceptional nature of that norm and the possibility of applying
the limitations set out in it only where the situations listed therein cannot be prevented by oth-
er measures provided for in EPC and other legal acts governing the execution of a penalty of im-
prisonment.”> The current epidemiological situation resulting from the COVID-19 pandemic led
to the application of this provision and radical limitations on the possibility of third persons en-
tering the prison premises were put in place.”® This in turn creates a particularly difficult situa-
tion for prisoners who are deprived of the possibility of meeting their loved ones at such a fami-
ly time as Christmas or Easter and maintaining the long-established Polish traditions of sharing a
holy wafer or an Easter egg.

The scope of freedom of religion may also be subject to limitations in a penitentiary estab-
lishment in connection with an imposed disciplinary penalty of being placed in solitary confine-
ment (Art. 143 § 3 (3) EPC). Such a penalty may be imposed on a convicted person who has com-
mitted an offense that seriously violates the existing discipline and order, and it consists in placing
the convicted person in a single cell and preventing him or her from contacts with other prisoners.
While in solitary confinement, the convicted person is deprived of the possibility of, inter alia, di-
rect participation, in company with other prisoners, in services, religious meetings and teaching.
However, upon request from such convicted person, he or she should be allowed to participate
directly in the service in conditions that prevent him or her from contacting other prisoners. The
question is whether such a far-reaching limitation on performing religious practices is justified.
While it is clear that in the course of solitary confinement, a prisoner is denied contacts with oth-
er prisoners for leisure purposes, for instance by being refused access to sport, cultural and educa-
tional activities, or even personal conversations and activities in the cell, the application of such
rules to the possibility of participation in religious services seems to be an excessive limitation.
Religious services do not consist in an interaction with other prisoners that involves a selection of
activity at one’s own choice, but they are a joint celebration of a service in a strictly defined or-
der without a possibility of free talk with other prisoners or engaging in voluntarily chosen lei-
sure activities.

6. International regulations relating to the issues under investigation

Numerous international documents guarantee freedom of thought, conscience and religion,
including the Convention for the Protection of Human Rights and Fundamental Freedoms signed

% Kwiecinski, A. (2015). Podstawy prawne realizacji prawa do wolnosci religijnej w warunkach izolacji peniten-
cjarnej. Rozwazania na marginesie dyskusji o zjawisku multikulturowosci populacji wieziennej. Przeglgd Prawa
i Administracji, No. 100, p. 251, et seq.

%6 See https://wiadomosci.onet.pl/tylko-w-onecie/koronawirus-w-polsce-sluzba-wiezienna-przygotowuje-sie-

na-radykalne-dzialania/qe8sb8t [viewed 10 April 2020]; https://www.sw.gov.pl/aktualnosc/centralny-zarzad-
sluzby-wieziennej-ograniczenie-odwiedzin-we-wszystkich-zakladach-karnych [viewed 15 April 2020].
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in Rome on 4 November 1950?” whose Art. 9 recognizes, among other things, the right to manifest
one’s religion which may be subject only to such limitations as are prescribed by law and are nec-
essary in a democratic society in the interests of public safety, for the protection of public order,
health or morals, or for the protection of the rights and freedoms of others. This provision does not
define the material indispensability of certain religious practices for a given denomination and re-
ligion and does not introduce any gradation (hierarchy) of the manifestation of religious beliefs.?
At the same time, this norm is so general that it should not be deemed to be equivalent to the ab-
solute right to participate in all religious practices and services, in particular in conditions of pen-
itentiary isolation. The state is thus not obliged to fulfil all the expectations of the prisoner in the
area of religious practices, since the Convention “does not protect every act motivated or inspired
by a religion or belief.”*

At the level of international law, prisoners’ religious rights are regulated in the widest scope
in the European Prison Rules (EPR) of 2006, which are an almost complete set of provisions on
the enforcement of penalties and isolation measures. It is highlighted in the literature® that the
significance of the EPR lies in the fact that they recommend that the penitentiary systems of states
in our part of the world comply with the principles and values that are important in the European
circle of civilization and which were proclaimed in the Universal Declaration of Human Rights
of 1948, and subsequently defined in the European Convention on Human Rights, as well as in
the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment. They are not hard law, yet a failure to comply with them has specific consequences
for the state, ranging from negative opinions of other states, non-governmental organizations to
a CPT?! report or a ECHR* judgement which often refers to the EPR. The Committee of Minis-
ters of the Council of Europe advises that the recommendations of the EPR are disseminated as
widely as possible, especially among judicial authorities, prison staff and prisoners. Their goal is
to minimize the negative effects of imprisonment by bringing the conditions of imprisonment as
close as possible to those in which a human person is at liberty.** Rule 29.1 prescribes that pris-
oners’ freedom of thought, conscience and religion shall be respected. In turn, Rule 29.2 sets out
that the prison regime shall be organized as far as is practicable to allow prisoners to practice their
religion and follow their beliefs, to attend services or meetings led by approved representatives of
such religion or beliefs, to receive visits in private from such representatives of their religion or
beliefs and to have in their possession books or literature relating to their religion or beliefs. The
importance of respect for imprisoned persons as regards their religious rights was so clearly em-
phasized for the first time in the recommendations.*

27 Journal of Laws of 1993, No. 61, pos. 284.

28 Hucat, M. (2016). Wolno$¢ sumienia i wyznania 0s6b pozbawionych wolno$ci w orzecznictwie ETPCz. In:
Nikotajew, J., Walczuk, K. (eds.). Wolnos¢ sumienia i religii osob pozbawionych wolnosci. Aspekty prawne i
praktyczne. Warszawa: Unitas, p. 192.

2 X v. the United Kingdom, No. 5442/72, as cited in: Hucal, M. Ibid., p. 194.

30 Szymanowski, T., Migdal, J. (2014). Prawo karne wykonawcze i polityka penitencjarna. Warszawa: Wolters
Kluwer, 58-65.

31 The European Committee for the Prevention of Torture and Inhuman and Degrading Treatment of Punishment.
32 Art. 46 of the Convention provides: “The High Contracting Parties undertake to abide by the final judgment

of the Court in any case to which they are parties. The final judgment of the Court shall be transmitted to the
Committee of Ministers, which shall supervise its execution.”

33 Platek, M. (2009). Wybrane zasady kodeksu karnego wykonawczego z 1997 r. w $wietle Europejskich Regut
Wigziennych z 11 stycznia 2006 r. In: Lelental, S., Szczygiet, G. B. X lat obowigzywania kodeksu karnego wyko-
nawczego, Temida 2. Biatystok, p. 105.

* Nikotajew, J. (2013). Reguly minimalne i europejskie reguly wigzienne a prawo wigzniow do wolno$ci sumie-
nia i religii w Polsce. Studia z Prawa Wyznaniowego, Vol. 16, p. 123.
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7. Assessment of the compliance of the Polish regulations with the international
regulations

As it is often the case, international law guarantees rights at a rather general level, often with-
out making reference to specific limitations of rights and freedoms of prisoners in the area of free-
dom of religion in the Polish legal order, as outlined above.

There is a notable lack in the current Polish legal order of a provision that would precise-
ly define the moment when the administration of a given prison should make endeavors to pro-
vide convicted persons of a specific denomination with permanent pastoral care. The question is
whether the lack of such regulations runs counter to Rule 29.2 of the EPR prescribing that the
prison regime shall be organized as far as is practicable to allow prisoners to practice their reli-
gion and follow their beliefs, to attend services or meetings led by approved representatives of
such religion or beliefs, to receive visits in private from such representatives of their religion or
beliefs and to have in their possession books or literature relating to their religion or beliefs. This
lack is surely in conflict with the 65 Mandela Rule which lays down that if the prison contains a
sufficient number of prisoners of the same religion, a qualified representative of that religion shall
be appointed or approved. If the number of prisoners justifies it and conditions permit so, the ar-
rangement should be on a full-time basis. A qualified representative appointed or approved ac-
cording to the above rule shall be allowed to hold regular services and to pay pastoral visits in pri-
vate to prisoners of his or her religion at proper times. Access to a qualified representative of any
religion shall not be refused to any prisoner. At the same time, if any prisoner should object to a
visit of any religious representative, his or her attitude shall be fully respected. This problem be-
came noticeable particularly after 1989 when Polish prisons saw an increase in the number of de-
tained foreigners belonging to diverse churches and religious associations, including those that
practically do not operate in Poland.*

The failure to provide pastoral care for the denominations declared by prisoners also means
that the Polish penitentiary regulations do not guarantee a minimal number of services, at least
from the point of view of a given denomination, during the most important religious holidays.
They do not provide for a minimal number of believers of a given denomination for which the
prison should seek cooperation with a given clergyman. It is non-compliant with the 66 Mandela
rule, pursuant to which, as far as practicable, every prisoner shall be allowed to satisfy the needs
of his or her religious life by, among other things, attending the services provided in the prison.

Doubts have also been raised about the Polish regulations on the right to possess in the cell
objects of religious worship and the limitations related to it. Rule 29.1 of the EPR guarantees con-
victed persons the right to possess books and literature in that field. In turn, 66 Mandela Rule fore-
sees that as far as practicable, every prisoner shall be allowed to satisfy the needs of his or her
religious life by, among other things, having in his or her possession the books of religious obser-
vance and instruction of his or her denomination. J. Nikotajew pointed to the significance of re-
spect for the convicted person in the area of his or her religious rights and underlined in that man-
ner the determination of religious practices consisting in, inter alia, the possession of books and
literature in that field.* It is thus apparent that international law does not connect the books and
literature kept by prisoners with the purposefulness of their possession, referring only to their sub-
ject matter.

3 Kwieciniski, A. (2015). Podstawy prawne realizacji prawa do wolnosci religijnej w warunkach izolacji peniten-
cjarnej. Rozwazania na marginesie dyskusji o zjawisku multikulturowosci populacji wieziennej. Przeglgd Prawa
i Administracji C/2, Wroctaw, No. 3661, p. 263.

3¢ Nikotajew, J. (2013). Op. cit., p. 123.
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The regulation on taking into account religious requirements in case of diets provided to con-
victed persons may be deemed to be somewhat insufficient with regard to international standards.
In this respect, the expression used in Rule 22.1 of the EPR that a diet provided to prisoners shall
take into account the criteria set by their religion gives a far greater guarantee than the recom-
mendation used in the Polish Code (Art. 109 § 1 EPC) that such criteria should be taken into ac-
count where practicable. Although it has been pointed out in the literature that actually there are
no complaints of convicted persons on this account,’” in the case of Jakobski vs. Poland, the Eu-
ropean Court of Human Rights held that the refusal to provide a meat-free diet to a prisoner in a
penitentiary establishment that would comply with the requirements of his denomination violat-
ed his right to manifest his religion by observing the rules of Buddhism, even though Mahayana
Buddhism, to which by declaration the applicant belonged, only encourages vegetarianism and
does not require that diet.*® The Court underlined in its judgement that adherence to dietary rules
may be regarded as a direct expression of beliefs in practice within the meaning of Art. 9 of the
Convention, and the request to provide the prisoner with meat-free meals does not require a spe-
cial method of preparation, special products. In addition, the establishment did not offer an alter-
native diet and did not consult it with a Buddhist mission, which led the Court to the conclusion
that there was a breach of Art. 9 of the European Convention of Rights.*

International regulations, due to the degree of their general nature, do not refer to all limita-
tions on freedom of religion of convicted persons provided for by Polish penitentiary law. How-
ever, the guarantees of the rights and freedoms of convicted persons declared there indicate that a
great deal of caution is recommended with regard to all limitations on the right to religious prac-
tices and services and their necessity, indispensability and usefulness should be examined. It ap-
pears that not all the limitations introduced into Polish law meet these requirements.

8. Conclusions

It is hard to share the views expressed by some authors*® who call the regulation of the rights
of convicted persons to freedom of religion in the Constitution, the Code and the implementing
provisions “excessive”. On the contrary, it seems that the criticism should go in the opposite di-
rection — the regulations are too general and imprecise, allowing too much arbitrariness for the
authorities applying them.

While the actual exercise of these rights may be subject to limitations, such limitation must
always be legal, proportionate and justified by objective reasons, e.g. the need to protect the safe-
ty of the prison, fellow prisoners or penitentiary officers.*!

It should be reiterated that internal regulations should serve only to implement the rights and
obligations of convicted persons included in generally applicable regulations. Where the provi-
sions contained therein are in conflict with the content of legislation or implementing provisions,
or they impose on prisoners burdens not ensuing from such legal acts, it is necessary to verify the
established order by legal means. An internal regulation that is inconsistent with the generally ap-

37 Kwieciniski, A. (2015). Podstawy prawne realizacji prawa do wolnosci religijnej w warunkach izolacji peniten-
cjarnej. Rozwazania na marginesie dyskusji o zjawisku multikulturowosci populacji wigziennej. Przeglgd Prawa
i Administracji C/2, ..., No. 3661, p. 263.

38 Judgment of the European Court of Human Rights of 7 December 2010, 18429/06, Lex, No. 738025.
39 See Bartosiewicz, J. (2014). Glosa do wyroku ETPC z dnia 17 grudnia 2013, 14150/08, Lex, No. 194585/4.
40 Lelental, S. (2010). Kodeks karny wykonawczy. Komentarz. Warszawa, p. 447.

I Gajdus, D., Gronowska, B. (2006). Wi¢zniowie dtugoterminowi a europejskie standardy ochrony praw czto-
wieka. In: Gardocka, T. (ed). Kary dlugoterminowe. Polityka karna. Wykonywanie. Warunkowe zwolnienia. War-
szawa, 232-233.
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plicable law may not be considered binding on the convicted person and as such does not bind
him or her.*

It is hard to disagree with the view put forward by Z. Lasocik that regardless of whether the
penitentiary system is secular or not and whether it pursues educational aims or not, it should take
into account, among other things, the prisoner’s spiritual needs to be rational.* This means that
the access to the possibility of practicing a selected confession should be independent of any pos-
sible positive impacts on the social rehabilitation process (as claimed by J. Nikotajew cited above)
and the lack of such impact should not form a justification for limitations. Whilst it is hard to share
the view that “religion within the walls of prisons should safeguard human natural rights and hu-
man dignity, because otherwise the prison becomes an institution of social revenge,”* it is cer-
tain that religions, or to be precise, the right to practice them, must be included in the penitentia-
ry system because it is a substantive human right. It should also be recalled that the standard of
the exercise of freedom of religion by the convicted person should be uniform, regardless of the
kind and type of a penitentiary establishment and, in a broader perspective, regardless of the act
for which the offender is serving a penalty of imprisonment.

Given that many limitations are dependent on the organizational and economic possibilities
of particular states, a significant challenge is to limit the number of persons deprived of liberty in
favor of alternative penal forms, which will make it possible to implement to a greater extent the
rights (including religious rights) of those who must be placed in the prison.

A call for the ban on proselytism has been formulated in the Polish literature.* Were this view
to be endorsed, it should refer to all denominations (not only selected, as is indicated by J. Nikota-
jew). This remark is connected with another reservation quite strongly related to the Polish reali-
ty. The issue of limitations on freedom of religion should not be viewed only from the perspective
of one (dominant) denomination in the state. It should be borne in mind that prisoners of Polish
penitentiary establishments include not only believers of the Catholic Church, but also of the Or-
thodox Church in connection with a large number of prisoners coming from the countries of the
former Soviet Union, as well as Jehovah’s Witnesses, Pentecostals, Seventh-day Adventists, Bap-
tists, members of Gideons International and the Evangelical Church of the Augsburg Confession,
or followers of Hare-Krishna.*

The reasons for the limitations are certainly multifaceted, which may make it difficult to as-
sess whether these limitations are justified. However, the basic laws (including Polish ones) im-
pose on public authorities the obligation to treat each person deprived of liberty in a humane
manner. Freedom from inhumane treatment has an absolute dimension. The Polish Constitution-
al Tribunal highlights that “the «humane» treatment covers more than merely the non-use of tor-
ture and prohibition on cruel, inhuman and degrading treatment, as set out in Art. 40 of the Con-
stitution. The humane treatment must take into account the minimal needs of each person, having
regard to the average standard of living in a given society, and requires positive action from pub-
lic authorities in order to meet these needs” (TK — SK 25/07).4” The practice of a chosen religion
is certainly such a need.

2 Sitarz, O., Jaworska-Wieloch, A. Op. cit., p. 34.

 Lasocik, Z. (1989). Praktyki religijne wiezniéow w prawie polskim. Lublin: Fundacja Jana Pawla II, p. 167.
# Urbanek, A. Op. cit., p. 184.

4 Nikotajew, J. (2009). Op. cit., p. 163.

4 Szczygiel, G. B. Op. cit., p. 148.

“TFlorczak-Wator, M. (2019). In: Tuleja, P. (ed.). Konstytucja Rzeczypospolitej Polskiej. Komentarz. Warszawa:
Lex.
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Finally, it is appropriate to share the view expressed by Grazyna B. Szczygiet that the decla-
ration of rights and even their most precise definition is just one step on the way to recognizing
the subjectivity of the convicted person. The significance of the system of rights and freedoms is
primarily determined by the mechanism of monitoring respect for the guaranteed rights and free-
doms, that is by placing at the disposal of prisoners proper legal instruments that they can use to
enforce their rights. Studies on the practical exercise of penitentiary supervision show that pen-
itentiary judges devote most attention to religious practices (over 90% of the minutes), and to a
lesser extent to the issues of employment (81%), classification of convicted persons (64%), living
conditions (from 25% do 70%), rewards and penalties (35%) and teaching and cultural and edu-
cational activities.*®
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JETUTUMHOCT HA OTPAHUYABAHETO
HA CBOBOJIATA HA PEJIUTUSTA MO
BPEME HA JJUIIABAHE OT CBOBOJIA

(B CBETJIUHATA HA MOJCKH U
MEXKAYHAPOJHU AKTOBE)¥

Oura Hluta:x>, Auna SIBopcka-Buenox™

Pe3rome: Crarusita € MocBeTEHa Ha Jie-
TUTUMHOCTTa Ha OTpaHUYCHHATA Ha CBOOO-
JlaTa Ha PeJUrusiTa M0 BpeMe Ha U3ThPIIsBa-
HE Ha HAaKa3aHWETO JIMIIAaBaHE OT CBO0OJA,
KaToO Ce B3eMaT MPEJIBH/] ECTECTBOTO Ha TPH-
ChJlaTa, 3HAYCHUETO HA PEIIUTHUATA B YOBEIII-
KU )KUBOT M B )KHBOTA Ha OCHIACHUS, KAKTO 1
MEXIyHAPOTHUTE W HAITMOHAIHU Pa3ope]I-
ou. [IpenveT Ha aHanmM3a € MOJICKaTa MpaBHA
cucTeMa, Karo ce 3armouHe ot KoHcTutyrus-
Ta, KOATO TapaHTHUpa CBOOOa HA ChBECTTA U
penurusTa Ha BCEKH, U MO-CIEIHAIIHO TOJI-
CKOTO IIPaBO OTHOCHO H3IThJIHCHHE HA HaKa-
3aHUATA, KOCTO JEKIapHupa 3adyuTaHe Ha pe-
JTUTrHo3Harta cBoboma B 3arBopa. ToBa He

03HauaBa rapaHTUpPaHEe HAa HEOTPaHUUEH J0C-
TBII JI0 PEIUTHO3HU NIPAKTUKU U CIIYKOH, 3a-
LIOTO JIMIIABAaHETO OT CBOOOAA OrpaHuya-
Ba MHOTO YOBEIIKH CBOOOJHM, BKIIOUUTEIHO
TaKaBa YyBCTBHUTEJIHA 00JIACT, KAKBaToO € pe-
JIUruo3Hata cBoboma. B xoma Ha aHamusa
pasmieaxMe JISTUTUMHOCTTA Ha OrpaHude-
HUSTA, MPEABUICHU OT HAKa3aTeITHOTO Mpa-
BO, Karo B3e€XMe€ MpeaBUI MEKIYHAPOIHUTE
CTaHJAPTH 3a 3alllUTa Ha IIpaBaTa Ha YOBEKa
U HOJICKUTE pa3nopendu, KOUTO rapaHTHpaT
YOBEIIKUTE IPaBa U CBOOOIH.

KiaouoBu AYMHU: TIpaBa Ha 4YOBCKa, 3a-

TBOD, PENUTHS, CBOOOIA HA PENUTHs, TpaBa
Ha OCBJICHHTE JINIIA

4 Crarusita ¢ pe3y/rar OT U3CJEIBaHe, MPEANPHETO KATO YaCT OT U3CJIEIOBATEICKU MPOEKT, (PUHAHCHPAH ChC
cpenctBa oT HanpoHanHus Hay4deH HeHThp, oTiycHatu ¢ Pemenne No. 2018/31 /B / HS5 / 02233.

30 JTokTOp 10 TIPaBo, fo1eHT, akyITeT Mo MPaBo U aAMHHUCTPALHS, CIICIHATN3HPa HaKa3aTeIHO [IPaBO U KPH-

MHUHOJIOTHS, 1. TTo1na: olga.sitarz@us.edu.pl

31 Tokrop 1m0 mpaBo, Makyirer 10 MpaBo W aMHHUCTPALKS, CIICHUAIA3UPa HAKA3aTEIHO IIPaBO M MPABO HA
M3IIBJIHCHHUE HA HAKa3aHMATA, eJI. Tolna: anna.jaworska-wieloch@us.edu.pl
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BBIIPOCHU HA ITPOPUTTAKTUKATA HA
JOMAHNIHOTO HACHJINE

AHTOoHU XpuCTOB'

Pe3rome: /JomaniHotro Hacuiue € ,,110/-
BOAHATA™, JIATEHTHA W C1ab0 perucrprupaHa
4acT Ha HACHWJICTBEHATa MPECTBITHOCT, KaTo
IO TIPABUJIO TS C€ OCHIIECTBBA 331 3aKIIH0Ue-
HUTE BpaTh Ha JoMoBeTe. CTaTUCTHUUECKUTE
JTaHHM MTOKa3BaT CEPUO3HO Pa3IpoCTPaHEHUE
Ha TO3W BUJ IOCETATENICTBA B OBITapcKOTO
o0miecTBo. Bripekn ToBa JMTICBA AOCTATHY-

nema. Ha 3ajneH miaH ocraBa JeHHOCTTa MO
Mpo(MIAKTHKA HA TO3W BHUJ TPECTHITHOCT.
HacTrosmioro n3iiokeHne € NoCBETEHO NMEH-
HO Ha HSKOW MPOOJIEeMH, CBBP3aHU C MIPEBEH-
[UATA ¥ KOHTPOJIA Ha JIOMAITHOTO HACHITHE.
KarouoBu aymm: KpUMHHOJIOTHS, TIpe-
BEHIMS W KOHTPOJ, MPOQHIAKTHKA, HACHII-
CTBEHA MPECTHITHOCT, CEMEECH KOH(IUKT, J10-

MalIrHO HaCHJINE

HO LIMPOKa 0OLIeCTBEHA TUCKYCHs IO PoO-

| I[OMaIlIHOTO HACHJIME KATO 0CO0€H BHJI HACHJICTBEHA NMPECTBITHOCT

B kpuMuHONOTMYHATA TEOpUs C€ NpUeMa, 4Ye SBICHUETO HACHWICTBEHA IPECTBIIHOCT €
,»CBBKYITHOCT OT MPECTHIUICHUSI, U3BBPILICHU Upe3 yrnoTpeda Ha (Qu3nuecka Cuiia WM 4pe3 3a-
iaxa oT ynorpebda Ha TakaBa, MMAIlld 32 OCHOBHA M HEMOCPEACTBEHA e/ JIa JIMIIAT YOBEK OT
JKUBOT WJIM JIa YBPEMSIT HETOBOTO 3ApaBe, JIMUHA CBOOOA, TelecHa (B TOBA YHCIIO W IIOJIOBA)
HETIPUKOCHOBEHOCT 2,

ITox ToBa ompeseseH e MOMaa U IOMAITHOTO HACHIIME KaTo BUJI ICBUAHTHO moBeaeHue’. To
€ YacT OT SBJICHUETO MPECTHITHOCT U B YACTHOCT OT HACHJICTBEHATA MPECTHITHOCT MOPAJX MHOTO-
OpoiHUTE UM OOIIM XapaKTSPUCTHKH U JIETepMUHAHTH. JloManHOTO Hacuine o0aue uMa U CBOU
creru(GuIHn 0COOCHOCTH, KOMTO MIPEANIOCTABAT HETOBOTO PA3INICkKIaHE KaTO CAMOCTOSITSIHO SIB-
JIEHWe B PaMKWTE Ha HACHWICTBEHaTa MpecThIHOCT. CrenBa ga Obae oTOensI3aHo, Ye HE BCSKA
(hopma Ha TOMAITHO HACHIIME WMa IIPECTHIIEH XapaKTep, MaKkap Ja MPeCTaBIsABa OTKIOHIBAIIO
ce moBe/ieHre. EMMHCTBEHO JesHUSITA, YIOBISTBOPSBAIIY MPU3HAIINTE HA HOPMAaTUBHOTO ITOHS-
THE 3a MPECTHIUICHNE, MOTaT Ja ObJIaT YacT OT COIMAITHOTO SIBJICHHUE MPECTHITHOCT ChINIACHO Xa-
paKTeEpHUS 3a €BpoIeiicKaTa JOKTPUHA JIETaTUCTUYEH MOAXOM. ,,JIpyruTe NposiBU Ha JIEBUAHTHO
IIOBCACHUCE, ABABAIl CC OTKIIOHCHHUEC OT HpaBHa HOpMa, Hpe}ICTaBHSIBaIHI/I HapyuleHI/Ie Ha HpaBHa
3abpana, MoTaT J1a TIPEICTaBIIABAT TPAKITAHCKH JACITUKT, TUCITUTUTMHAPHO HAPYIICHUE U aMUHU-

! Aatonu XpHCTOB, JIOKTOPaHT MO KPUMHUHOJOTUS KbM KaTenpa ,,Hakasarennompasru Hayku™ Ha CY ,,CB.
Kmument Oxpuacku®, en. noma: atthristov@gmail.com

2 Bx. Mankos, B. JI. (2008). Kpumunonozus: Yuebnux ons ¢y306. Mocksa: KOcTHIHPOPM.

3 JleBUaHTHO MOBE/IEHUE BKITIOYBA BCHUKHU TIPOSIBY HA OTKJIOHEHHE OT MPABHH HOPMHU M MOPAJIHHM HOPMH, KOHTO
HOJIy4yaBaT HEOJOOpeHue, HeraTUBHA OLIGHKAa M MHOTO OT TAX OMBAT caHKUMOHUpaHU. [IposBM Ha NEBHAHTHO
[IOBEJICHUE Ca U MpecTbIuleHUATa N0 Haka3aTeaHust KOAEKC, OT YUSATO ChBKYNHOCT C€ ChCTOU MPECTHIIHOCTTA
KaTO KPUMHMHOJIOrUUHO nousATHe. ITo-noapodro Bx. B Crankos, b. (2001). Kpumunonoaus. Teopemuunu ocrogu.
Bapna: BCY ,Yepuopuser Xpadbp®.
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CTpaTHBHO HapymieHHe . B 3aBUCHMOCT OT CTEIIEHTA Ha 3acsATaHe Ha O0IICCTBEHUTE OTHOIICHHS,
Pa3IMYHUTE MPOSBICHHS HA JOMAIITHO HACWIIME MOTaT Jia OBb/IaT MpeIMeT Ha TPaKIaHCKOTIPaBEH
WM HAKA3aTeITHOMPABEH KOHTPOIT .

bearapckusaT 3akoHomareln, B wi. 2 0T 3aKoHa 3a 3amuTa oT gqoMamrHo Hacwime (33H), e
MIPHE, Y€ IOMAITHO HACHIINE € BCEKU aKT Ha (DU3MUYECKO, CEKCYaTHO, ICUXUIECKO, EMOITMOHA-
HO WJIM MKOHOMHYECKO HACWIIE, KAKTO M OMUTHT 332 TAKOBA HACHJIHE, IPUHYIUTEITHOTO OrpaHU-
YaBaHe Ha JIMYHUS JKUBOT, TMYHATA CBOOO/IA U JIMYHHUTE TIPaBa, U3BHPIICHH CIIPSIMO JIHIIA, KOUTO
ce HaMHpar B POJICTBEHA BPH3Ka, KOUTO ca WM ca OWIM B ceMeiiHa Bph3Ka WM BbB (pakTHye-
CKO CBIIPYKECKO CHKHUTEICTBO. [10 TO3M HaYMH € pa3mIupeH KPbI'bT OT JIUIA — CYOSKTH 1 00EeKTH
Ha JIOMAITHO HACHIINE, B CpaBHEHHE ¢ pa3OupaneTo Ha OpraHu3anusara Ha OOCAMHEHUTE HAIHH
(OOH), ye momamnrHO HAacWJIME € PABHO3HAYHO HA HACWUJIME, OCHIIECTBEHO OT U CPEIly UHTHMEH
naptHhop®. Hakazarennust koaexe (HK) Bb3aura B mo-TexKo HaKa3yeMH NPECTHITHUTE MPOSIBH,
V3BBPIIEHHU B YCIOBHATA HA JOMAIITHO HACHIIME, KaTO TIOHATHETO € Je(UHUPAHO OT 3aKOHO/IaTe-
ns B wi. 93, 1. 31 ot HK. Ilpu nedurmpane Ha ToBa MOHITHE BOJIEIIO € pa3OMpPaHETO, Ye CyOeKT
Ha TaKOBa IPECTHIUICHHE MOXe J1a ObJie caMo JIUIE, KOETO € WM € OWIIO 9acT OT JIOMaKHHCTBO-
To Ha mocTpaganus. HK He chappika criennamHo onpe/iesieHue 3a TEpMUHa ,,JOMAaKWHCTBO*, KaTo
JyMaTa € M3M0JI3BaHa B 00MIOYITOTPEONMMHUS M CMHUCHII CIIOpE]T M3UCKBaHETO Ha Wi 9, an. 1 ot 3a-
KOHa 32 HopMaTuBHHTE akToBe (3HA). B THIKOBHUS peYHHK €JHO OT 3HAYCHUATA HA AyMara ,,J10-
MAaKHHCTBO® € ,,CcEMENCTBO, KOETO KHUBEE CAMOCTOATENIHO B €IUH JTOM* .

3aroBa € BAPHO, Y€ JOMAITHO HACHJIME HE CE OTpaHUYaBa CaMo JI0 OCHIIECTBSIBAHE HA TAKOBA
CIpPSIMO HHTUMEH MapTHHOP, @ € U BCIKO OCHIIECTBEHO HACHIIME WJIH OIHT 33 OCHIIECTBSIBAHE Ha
HACWJIME OT M CIIPSIMO BB3XOJISAIIH, HU3XO/SIIH WA POIHUHU 110 ChpeOpeHa JINHUS, TOTICYNTEIIH,
HACTOWHUIIM U T.H., TAKa KAKTO TY € OTPEACIIII CIICIIHATTHUST 3aKOH.

Torasa, KoraTo JOMAITHOTO HACWJIME WMa TPECTHIICH XapakTep, TO C€ OTINYaBa OT JIPYTH
MIPECTHITHU TIPOSIBU B PAMKUTE HAa KOHBEHIIMOHAIIHATA HACWUJICTBEHA IMPECTHITHOCT IO TOBA, 4e
IIPOTUBOIIPABHUST aKT CE€ OCHINECTBSABA CIIPSIMO JIMIIE, KOETO Ce HaMHpa B ONpe/ielieHa Bph3Ka ¢
MIPECTHITHUS JEeIl — Bh3XOJISAII, HU3XOIAII, ChIIPYT, JIUIE, )KUBEEIIO B €JHO JOMAaKUHCTBO C Jee-
na. Pasnmuka yecTo Moke J1a ce HaMepH ¥ B MOTHBAIlMOHHATA c(hepa Ha Jeeria — CaMOyTBbPIK/IaBa-
HE B POJIsI HA IVIaBa HA CEMEHCTBOTO, CEMEHHO-OMTOBU HEYPEIUITH 110 OTHOIIICHUE HA ITapH, yIpa-
BIICHHE ¥ Pa3MOpekaaHe ¢ 000 ABMKAMO WM HEJBH)KMMO WMYIIECTBO, PEBHOCT, JKEIaHUE 32
yIpaXXHsIBaHE HA BIIACT U KOHTPOJ BBPXY KUBOTA Ha >kepTBara. ChIo Taka MOTaT Ja Ob/I1aT Hame-
pEeHM OTIINYHS B IPUYMHHUTE U YCIIOBUATA 32 OCHIIECTBIBAHE HA TAKhB BUJ HACHUIINE — COOCTBeE-
HUYECKO OTHOIIIEHUE Ha U3BBPIIUTENS CIPSIMO HaH-ONM3KUTE XOpa, pa3cTPOUCTBO Ha OpadyHUTE
OTHOIIIEHUS, TIPOIBIDKUTEITHA U30JIaIHsI B PAMKHUTE Ha JIoMa BCIIEACTBHE Ha BhBEJCHATa B CTpa-
HaTa enujeMudHa oocraHoBka mipe3 2020 1. u ap. IMeHHO mopaau Te3u pa3Iudus MOAXOABT KbM
po(MITaKTHKATA HA TO3H BHUJI JIEBUAHTHO MOBEJICHHUE CIIE/IBA JIa € ChOOPa3eH ChC CHEIM(PUKUTE
Ha KOHKPETHOTO SIBIICHUE ,,TOMAITHO HACHJIHE .

4 Bx. MnkoBa. P., Panues. M. (2020). Kpumunonoaus. Obwa wacm. Codus: Cuena.

3 OTHOCHO BPB3KHTE MLy HAKA3aTETHONPABHA U IPakJaHCKOIIPABHA 3allliTa OT JOMAIIHO Hacuiue Bax. ITym-
kapoBa. 1. Cocmasomepro oomawno nacunue — oowu nonodxcenus. Copus: HarpoHaieH HHCTUTYT Ha IPaBo-
CBHETO.

® Ornocuo mosunmsita Ha OOH Bx. What Is Domestic Abuse? United Nations [online] [viewed 2.08.2021].
Available from: https://www.un.org/en/coronavirus/what-is-domestic-abuse

" Bx. ABTopcku xonektus (2012). Peunux na 6wvreapckus esux. T. IV. Codus: ,,IIpod. Mapun Jpunos*.
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II. HuBo ¥ fUHAMMKA HA JOMALIHOTO Hacuiue®

CBCTOSIHHETO Ha NPECTHIIHOCTTA € MOKa3aTell 3a KpUMUHAJIHATA 3apa3eHOCT Ha JaJieH BUA
ob6utectBo’. KbM MOMeHTa B Bbirapus eleHTpalu3upato, B pa3inyHu 0a3u JaHHU HA Pa3iInd-
HU Jbp>KaBHU OPraHu U OOLIECTBEHU OpraHU3alMH, U 110 Pa3InUHU KPUTEPHH U METOJOIOTHH Ce
CHOMpAaT JaHHW OTHOCHO U3BBPIIUTEINTE, )KEPTBUTE U TIO1ICHUTE CUTHAJIH, CBbP3aHH C JIOMalll-
HO Hacuiume. 3a npbB IbT npe3 2020 1. B odunpanHara nojmieiicka CTaTHCTHKA € OTPa3eH 00-
mUAT OpOi Ha PEruCTPUPAHUTE NPECTHIUICHUS, N3BBPIICHH B YCIOBUATA HA JOMAIIHO HACUJIHE,
a UMeHHO 606, KaTo MaTepHaIMTE M0 BCHUYKH TSAX Ca U3IPATeHU B MPpoKyparypara'’. JlaHHuTe HE
BKJIIOUBAT IOJIICHUTE CUT'HAJIM, KOUTO OPTaHUTE HE Ca PETHUCTPUPAIIH, TI0 KOUTO HE ca MPEANPH-
€TH JICHCTBHS, WM TAKHUBA, [10 KOUTO OPTaHUTE Ha pelia ca U3BbPLIMIIM POBEpKa, O6e3 1a ycTaHo-
BAT HapyllIeHUe UM JJaHHU 3a MIPEeCThIICHHE.

Bwnpeku nuricara Ha CTaTUCTHYECKH JaHHH 10 €AMHHU KPUTEPUU CHIECTBYBAT Pa3IHuHH
0a3u 1aHHM, BOJCHU OT ChAWJIMILATA, IPOKYpaTypaTa, OpraHu Ha Jbp)KaBHA BJIACT M HIKOM He-
IIPABUTEJICTBEHU OPraHW3alliy, IPU YUETO ChIIOCTaBsIHE CE€ BIDKAA, Y€ IPe3 NOCIECTHUTE JIBE TO-
JUHU UMa PS3bK CKOK Ha CIy4yauTe Ha JOMAIIHO HACHJIHE.

Taka nanpumep ArenuusTa 3a conuaino noanomarane (ACII) npegocrass JaHHU, OT KOUTO
e BUJHO, 4e 3a 2016 1. e unentudunmpana 718 xepTBu Ha 1oMaiiHo Hacuiue, 3a 2017 1. — 710,
3a 2018r. — 830'"". C ocHOBaHME MOXeE Ja Ce Kaxke, 4e CIIyJauTe Ha IOMAIIHO HACUIINE Ca B IIbTH
roBeve ot te3u, uaeHtudumupann ot ACIIL IIpes 2018 1., koraro ACII naenTHUIIMpa HAK-TO-
7siM OpoHi *KepTBU Ha JOMAIIHO Hacuine, 0ObpPHAJIN Cce KbM COLMAIHUTE CIIY>KOH, 110 IaHHU Ha
MunnctepcTBOTO Ha BhTpemHuTe padotu (MBP) monanenute ot upekius ,,Hanmonanxa cuc-
tema 112 curnanu xpM oOnactHUTe nupekiyu Ha MBP 3a nomaniao Hacuime ca 22 967 6posi,
a mpe3 nocieanara npeanangemMudna 2019 r. — 26 242 6post. He Bcuuku sxepTBU 06ade u3dbupar
Jia rogaar curuai Ha Tejaedon 112 — curnanu OMBaT MOjaBaHU U HA MECTa B pallOHHUTE yIpa-
BieHus Ha MBP, a u naneu He BCHUKHM JKEPTBU ca CKJIOHHH J1a ¢c€ 00BbpHAT 3a IIOMOIL KbM OpraHu-
Te Ha peaa. JIaTeHTHOCTTa Ha NMPOsBHUTE ()OPMHU Ha JIOMAIIHO HACHUIINE, BKIIOYUTEIIHO U TaKUBA
C TIPECTBIICH XapaKTep, € MHOTO BHCOKa. HAKONKO HENpaBUTEICTBEHH OPraHU3aliy MOJAbPKAT
,,TOPEIIH JIMHUK‘, Ha KOUTO MOraT jJa ObaaT mogaBaHu curHanu'?, TakuBa chIlo Taka Morar jia
Ob/1aT TIO/IaBaHM YPE3 EICKTPOHHM ChOOIICHHS 1 aHOHUMHU yaroBe. [lopaan pazHooOpaszneTo Ha
KaHAJINTE, Ype3 KOUTO MOrar Jia ObJar 1mojlaBaHyl CUTHAIN 3a JOMAITHO HACWIINE, KAaKTO U TIopa-
JIM BUCOKAaTa JAaTeHTHOCT HA TO3U BUJ IPECThIIHA JEHHOCT U HUCKUTE HUBA Ha PErUCTpaLus, 13-
BBpIIIBAHA OT OTTOBOPHUTE JIKIA'?, BCE OIlle € 0COOCHO TPYIHO AaHHHTE Ja Obaar 0000IeH U
CHCTEMaTHU3UPAHH.

8 Narmw 3a meprona 2016-2020 T. 3a Perry6muka Brirapus.
° Bik. Aiimapos. M. (2010). Kpununonozus. Codust: Crena.

10 Bix. Toouwen Gronemun nonuyeiicka cmamucmuxa 3a 2020 2. [onnaiin] [npernenan xa 30.07.2021]. TocTs-
neH Ha: https://www.mvr.bg/mMuHECTepCTBOTO/programni-dokumenti-otcheti-analizi/cratucTuka/rogumeH-650-
JICTUH-TIONHLEIiCKa-CTaTHCTHKA

' Bk, Ananus na 6pos na cyuaume Ha OOMAUIHO HACUTUE U HACUAUE, OCHOBAHO HA NON08 npusHak 3a 2014-2020 e.
Ha Munucmepcmeomo Ha mpyoa u coyuarnama noaumuxa [onnaviH] [npernenan Ha 3.08.2021]. JlocTbiieH Ha:
https://old.mlsp.government.bg/ckfinder/userfiles/files/analiz-2.pdf

12 Topa ca Hauuonanua ropema TeneOHHA JIMHMS 3a TOCTPajand oT Hacuine Ha PoHmanums ,,Aconuarus
AHuMyc", YMITO caliT e TOCThIICH Ha ajpec: http://animusassociation.org/programi-uslugi/goreshta-linia/ [mpe-
mienan Ha 3.08.2021]; [TcuxonmoruyuHa ASHOHOIIHA JIMHUS 3a 00CTy)KBaHe PU KPU3W Ha Acoruanus ,,Jlemerpa,
YHITO CalT € JOCThIIeH Ha anpec: https://demetra-bg.org/ [mpernenan na 3.08.2021]; Haunonanna JeHOHOIIHA
crienranu3upana TeneoHHa JIMHUS 3a npodecuoHanHa noakpena Ha CupyxeHue ,,AlHaHc 3a 3alura oT Ha-
CHJIMe, OCHOBaHO Ha IMojia“, YMHTO CalfT e JocTbhiieH Ha: http://www.alliancedv.org/ [mpernenan Ha 3.08.2021].

13 MacDonald, Z. (2002). Official Crime Statistics: Their Use and Interpretation. The Economic Journal, Vol. 112,
Issue 477, 85-106.
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B cb110TO BpeMe HenpaBUTEICTBEHUTE OPraHU3aluy ChOOIABAT 32 Psi3Ka IPOMsHA B JIMHA-
MHUKaTa Ha TO3W BUJI IIOCETaTeICTBa, KaTO CIIydyauTe Ha (PU3NYECKO U BepOaIHO TOMAIIHO HACH-
nue B bparapus oT BIM3aHe B cuiia HAa OTPaHWYEHHUATA, CBbp3aHu ¢ napaeMusata or COVID-19,
ca ce yBenmuumin ¢ 80% crpsimo 2019 roquna. [1o nanan na MBP nipe3 2020 1. Obarapckure ch-
Juimia ca usznanu 3057 3anoBean 3a HajaraHe Ha MEPKH 3a 3alUTa OT JIOMAIllHO HACHIIHE.

Haii-sicHo TIpoOIeMbT ¢ JTOMAITHOTO Hacwiine B bhiarapus ce BIKIa IO CTAaTHCTHKAaTa Ha
JIMIATa OT JKEHCKH TI0JI, YMBPTBEHU OT JIMLA, C KOUTO JKHUBESAT B €IHO JIOMAaKMHCTBO HJIM BbHB
¢daxTryecko chxutenctso. [lo ganum or logumrHus nokiafn 3a geiinocrta Ha OMOyacMaHa Ha
Peny6nka benrapus' camo mpe3 2020 r. aBajieceT KeHU ca 3aryOuiIi )KUBOTA CH BCJICACTBHE
Ha YIPa)KHEHO JIOMAIHO Hacuiue. Kato ce chIocTaBsT Te3u NaHHH ¢ o0Ums Opoil H3BbPIICHN
yowuiictBa 3a 2020 . (66 Ha Opoii chriiacHo gaHHu Ha MBP'S), cTaBa sicHo, ue 30,3% ot xepTBuTe
Ha BCUYKU YMUIIJICHN yOMICTBa, M3BBPILICHN HA TEPUTOPHTA HA CTpaHara, ca >KeHH, 3aryomnn
KHBOTA CU BCJICACTBUE HA YIPAKHEHO JOMAIIHO HACWIINE OT CTpaHa Ha NapTHbopuTe UM. lIpo-
LEHTHOTO CHOTHOLIEHHE OM CTAaHAJIO OLIE MO-TOJSIMO, aKO CE BOJCIIE CTATUCTHKA 32 YMbPTBEHH-
Te JIe1a, POAUTENHN H T.H.

1. O0ma npodguIakTHKA HAa AOMALIHOTO HACHJINE

OO01ara Wiy reHepaiHa MpoQHIAKTHKA CE XapaKTepPU3HUpa C TOBA, Y€ ChIBbPIKAILIUTE CE B HES
MEpKH ca ,,HeOOXOAMM €JIEMEHT OT LSJIOCTHATA COLMAIHA-UKOHOMUYECKa JCHHOCT, CIIyKaT 3a OT-
CTpaHsBaHE HA HEIOCTATHIIUTE B COIMATHATA, HPABCTBEHA M JyXOBHA c(epa B 00IIecTBOTO S,
Te3u Mepku He mpecie/BaT MPSIKO KOHKPETHH 1elid B 0opOaTa ¢ omnpelesieH BUJl MPECThITHOCT,
a CrocoOCTBaT 3a OrpaHNYABAHETO ¥ Ype3 OOIIOTO CH MOJOKHUTETHO Bh3IeHCTBHE BHPXY 00IIIe-
CTBOTO KaTo 15107,

O61ara npouiIakTHKa UMa 3a CBOS TJIaBHA 11eJ1 J1a Ch3/1aJIe COLMAIHA Cpeia, KOsTO Jia € He-
MIPUTOJIHA 32 Bh3HUKBAHE U BB3IPOU3BEKIAHE B HEsl HA MTPECTHITHO MoBeeHue. Ch31aBaHETO Ha
HOpMaJIHa COI[HAJIHA CPEJia, B KOSTO Bh3MOXKHO Hali-MHOI'O XOpa Jia C€ YyBCTBAT JyXOBHO U MaTe-
pHAITHO YAOBIECTBOPEHH, B O€30IIACHOCT M MHTETPAIHA YaCT OT HEIO IO-TOJIIMO OT cebe CH, OT
€JIHO O0IIEeCTBO, MPEMATCTBA BH3HUKBAHETO HA MOTPEOHOCTH, KOUTO JTMYHOCTTA HE OM Mora Jia
YAOBJICTBOPH TI0 JIPYT HAYKH, OCBEH UPEe3 OCHIICCTBIBAHE HA TPECTHIUICHUE B CMUCHI HA OTKIIO-
HSIBaIIlO CE OT OOIIONPHUETOTO MOBEJICHHUE, a BCICICTBUE HA TOBA HE TI03BOJISIBA TIOCIIEABAIIO QOp-
MHUpPaHe Ha KOHKPETHU MOTHBH 3a M3BBPIIBAHE HA MPECTHIICHUETO.

3a ch3/aBaHe Ha MOJ00HA COIMaliHA Cpejla CIeHUAIM3UPAHUTE U HECTICIUAIM3UPAHUTE Cy-
OCKTH Ha KPUMHUHOJIOTMYHATA MPODUIAKTHKA CIe/[Ba J1a ce OOPSIT 3a OTCTPaHsIBAHE HA INIABHHUTE
COIMO-MKOHOMHUYECKH TIPUYUHH M YCIIOBHSI 32 Bh3HUKBAHE HA MPECTHITHOCTTA KATO COI[UAITHO SIB-
JICHWE, B TOBA YKCJIO OSTHOCT, Oe3paboTuIla, JOII0 00pa30BaHUe U 3ApaBeora3BaHe, CTHUIESCKO
HaIpeKECHUE MEX/1y WICHOBE Ha OOIECTBOTO, HEJOMYyCKAHEe HA NKOHOMHUYECKH U COI[UAIIHU Ch-
TPECEeHUsI, BOJICIIU 10 BJIOIIABAHE HA MATEPUATHOTO OJIATOCHCTOSIHUE U MOPAJICH YIIa/IbK.

He cnensa na ce momiensiBa U e()eKThT Ha HAKA3aTCITHOIIPABHUTE MEPKHU IPH MPOTHBOJICH-
CTBHC Ha TO3W BHJ NMpecThIHOCT. ChmuaT Ou 0w edukaceH obade ako ObIaT M3IIBIHCHA B
IJ1aBHU ycnoBus. Ha mbpBo MsicTo ciiesiBa j1a ObJie OrpaHrnyveHa JATEHTHOCTTA Ha TO3U BHJI ITpec-
TBITHOCT, KaTO CE MPEANPUEMAT KOMIICKC OT MEPKH, KOMTO JIa TIOJMOMOTHAT 3asBSBAHETO U Pe-

Y Foouwen doxnao 3a oeiinocmma na Ombyocmana 3a 2020 2. [onnaiin] [mpernenan na 2.08.2021]. Toctbien
Ha: https://www.ombudsman.bg/pictures/ ANNUAL%20REPORT%202020(1).pdf

15 Foouwen 6ronemun nonuyeticka cmamucmuxa 3a 2020 2.
16 Bx. Mankos. B. JI. ITur. cbu.

17 Bx. Afinapos. WM. Ilur. cpu.
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BBITPOCU HA TTPOOUITAKTUKATA HA JOMAIIHOTO HACUJIUE

ructpupaneTo . TakuBa Mepku Orxa MOTJIH Jja ObJaT HallprMep Ch3aBaHe Ha eMHHA 0a3a MaH-
HU, B KOATO IO €JMHHU KPUTEPHH Ja C€ BIKCBA U 0000IIaBa HH(POpMAIUs 3a MOCTPATAINUTE U
M3BBPILIUTEIINTE HA JIOMAIIHO HACHJIME; MOTUBHUPAHE Ha MOCTPAJAIUTE JIa C& OOPBIIAT KbM Op-
raHWTE Ha pejia WM OPTaHWTE Ha COIMAJIHO IMOJIIOMAaraHe Mpy CJIydad Ha JIOMAIllHO HaCHJIUE,
KaTo ce BB3/EHCTBA OIarONpUATHO BHPXY (PaKTOPHUTE, UMAIX 3HAYCHHE 32 HUBOTO Ha 3asBSIBAHE
Ha TPECTHIUICHUS OT TPAKIAHUTE KbM MOTHIUTA'S, BKIFOYUTEIHO Ype3 MpeMaxBaHe Ha T.Hap.
,»TTOJIUIIEUCKH (DMIITPHU®, IPETIATCTBAIIN PETUCTPUPAHETO HA MOJAJICHUTE CUTHAIN OT OPTaHHTe
Ha pena'’’.

BropoTo ycioBue 3a mpoBexkIaHe Ha ehUKacHa HaKa3aTeaHa MOJUTHKA?’ MO0 OTHONICHHUE Ha
ACAHUATA, U3BBPUICHU B YCJIOBHATA HA JOMAIIHO HACWIINE, € OIBPKABHUTEC U MECTHU OpraHU Ha
BJIACT J1a TIPOBEKIAT MOJUTHKH 110 HHPOPMHUPaHE Ha OOMIECTBOTO, YACT OT KOETO ca M JIUIa, yII-
PaXXHSBAIIM IOMAITHO HACHIINE, Y€ TIOBEACHUETO UM € HeTIPUEMITNBO 32 OCTaHaIaTa 9acT OT 00-
IIECTBOTO ¥ MOJUICKH HA CAHKIIHA. B ciiydast He cTaBa Jo0pH BBIIPOC HACTOSIIIUTE U TIOTSHIINATHH
M3BBPILIUTENIN Ha TAKBB BHJ[ PECTHITHA JIEHHOCT J1a OCh3HASAT HEM30CIKHOCTTA HA MOCIIEABAIIO0
HaKa3zaHue, a Jia ObJe JOBEJICHO JI0 3HAHUETO UM UMEHHO, Y€ ChIIOTO MPUHITUITHO € HAKa3yeMo.
KbM MOMEHTa HE MOXKE PEaJIMCTUYHO Jia TOBOPHUM 3a ,,HEU30e)KHOCT ™ Ha Haka3aHueTo — oT 606
pEeTUCTpHUpaHU MPECTHILICHUS, H3BBPIICHN B YCIOBHUATA Ha MoMamrHo Hacwuiue 3a 2020 1., pas-
kputH ca 303, nimm 54,5% ot Bcnuku. MHTEpeceH e GakThT, ye octaHanmute 45,5% OT u3BbpIIe-
HUTE MPECTHIUICHUS MPH yCIOBHITA Ha JIOMAITHO HACWJIME Ca OCTAHAIH HEPa3KPUTH, BHIPEKH
4Ye OpPraHuTe Cca YCIENHU JIa YCTAHOBSIT, Y€ ChOTBETHOTO NPECTHILUICHUE € U3BBPIICHO B YCIOBHSI-
Ta Ha JIOMAIIHO HAaCHJIUE, KOETO, ChIVIAaCHO ChabpikaiioTo ce HK onpenenenue 3a qomaiiHo Ha-
CUJIKEC, alipuopu Mmpeamnoiaara CTCCHABaHC Ha Kpbra Ha Bb3MOXHHUTEC U3BLPLIUTCIIN. Jlorukara Ha
pascienBaHeTo, CTpPyBa MH Ce, ClIe/IBa J1a € 0OpaTHa — IbPBO C€ YCTAHOBSBA N3BHPIIUTEIAT U B
3aBHCHMOCT OT TOBA JIaJii MOTIa/1a B 00XBaTa Ha BH3MOKHUATE CyOEKTH Ha TIPECThILIEHHE, ChITIac-
Ho ui. 93, 1. 31 ot HK, cnenBa na ce npeuenu ganu ctaBa BbIIPOC 3a MPECTHIUICHUE, U3BbPIICHO
B YCIIOBHSTA Ha JIOMAIITHO HACHUIIUE, UJIH HE.

Kakto ycraHoBUXMe, CTaTUCTUKATA HE TIO3BOJISIBA Ja ObJe MAaHU(PECTHUPAHO B OOIIECTBOTO
MOJIOXKEHUETO 3a HeM30e)KHOCT Ha HakazaHHeTo. Moxe Jia ce 3aroyHe o0aue ¢ MpOBEXkIaHe Ha
KaMITaHUs 3a Bb3MHMTaBaHe HAa OOMIECTBOTO B HACOKA, Y€ JOMAITHOTO HACHIINE € TIOBE/ICHUE, KOe-
TO € HaKa3yeMO ChITIACHO OBJTapCKUs HaKa3aTeJeH 3aKoH. B MoMeHTa B OBITrapckoTo 00IIECTBO
¥Ma BHCOKa TOJIEPAHTHOCT KbM JIOMAITHOTO HACWIIME, 2 U KbM HACHIIUETO BHOOIIE BCIIEJCTBHE
Ha ,,BCE OIIe Pa3lpOCTpPaHeHAaTa NarpuapxaiHa CTPYKTypa Ha ObJITapcKOTO CEMEHCTBOTO, Kble-
TO € MPUCEMJIMBO MBXKBT ChC CUJIa ad Bb3IIUTAaBa ACldaTa CU U Ia KOHTPOJIMpa IMMOBCACHUETO HA UH-
THMHUS CH TTApTHBHOP 2!, pa3mpocTpaHeHne B MacoBara KyJITypa Ha MPEeCThITHA MICOIOTHS  MO-
paJt, CpaBHUTEITHO JIECEH TOCTHIT /10 XJIAJHO U OTHECTPEITHO OPBIKUE U T.H., TOPAIN KOETO CaMUST
(bakT, e JOMANTHOTO HACKJIHE € OOIIEeCTBEHOOMACHO, TPOTHBOIIPABHO W HAKa3yeMo IMOBE/IEHHE,
Ce OCh3HAaBa B HEJIOCTATHYHA CTEIICH.

18 OrkposBaT ce ueTHpH OCHOBHH IpyIH (AKTOPH, KOUTO CE IIOCOUYBAT KATO 3HAYMMH B IIPEIMIIHY H3CIIEIBAHM:
XapaKTEePUCTUKHUTE HA CAMOTO MPECTHIUICHUE, XapaKTePUCTUKHUTE Ha JKepTBaTa, XapaKTePHCTHKATE Ha U3BHP-
IIUTENS] Ha MPECTHIUICHHE M COMATHO-UKOHOMUYECKUAT KOHTEKCT. Bk, Pyces, Art., ['epranos, Ax., besmnos, T.
(2020). Tenoenyuu na npecmvnuocmma 6 bvaeapus 2010-2020 e. [onunaiin]. Codus: LleHTbp 3a u3cnenBaHe
Ha jieMokparusara [nperienad Ha 2.08.2021]. Jocrenen Ha: https://csd.bg/fileadmin/user_upload/publications_
library/files/2020_11/CrimeTrends BG_ WEB.pdf

19 OTHOCHO HeoOXBaHATaTa OT MoJivIecKkaTa CTaTUCTHKA MNPECTBITHOCT BXK. ITAK TaM.

20 OTHOCHO MOHATHETO, eJEMEHTHTE U CyOeKTHTE, MPOBEKIAIIM ,,HAKA3aTeIHA HONUTHKA® B Bbarapus, Bi.
Benues, b (2012). IIpoonemu na naxazamennama nonumuka 6 Penyonuxa bvreapus. Codust: Cuena.

21 Bx. 3nmaranosa, B. (2013). JloMalHOTO Hacuide KaTo coluainen npobinem. B: Ilpocmpancmeama mesicdy
coyuonozuama u coyuarnama ncuxonozus. (cber.) T. Henemuena. Courst: ACKoHH-M37AT.
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He camo BB30pHUATHETO 32 HEN30EKHOCT Ha HAKa3aHUETO BIIUSIE HA IPECTHITHOCTTA, HO CHILO
Taka U Bb3MO)KHATa, MaKap U HECUTYPHa IIEPCIICKTHBA 3a TaKoBa. 3a /1a Obje T0Ka3aHa Ta3u BPb3-
Ka eMIUPUYHO, KaHajackuTe kpuMuHoio3u Etuen bne n JKan-JIrok baxep momonuiu Hskou 3a-
CTpPaxoBaTEJIHU KOMITAHWHU J1a U3MPATAT MUCMEHU YBEIOMIICHMSI 0 HSKOM OT CBOWUTE KIIMEHTH,
C KOMTO Jja UM HAIlOMHAT, Y€ U3BbPUIBAHETO HA 3aCTpPAaxOBaTellHA M3MaMa € HaKa3yeMo JesHHE,
a BIIOCJIEICTBUE CPABHUIM MPETEHIUUTE HAa TE3M KIMEHTH C KOHTPOIIHA Ipyla Ha TaKUBa, KOH-
TO HE ca MOJYYHIN TO00HH YBEIOMIICHUS OT 3aCTPaxoBaTeJINTe CH. YBEAOMIICHUATA Ca U3IIpa-
TEHH 0 BPEME, KOTaTo KIMEHTUTE ca MMali Bb3MOXKHOCT Ja 3asBAT HEOOOCHOBAHO YBEIHUYE-
HH IPETEeHINN 3a U3IUIallaHe Ha obesmereHus. bie u baxep ycTaHoBsBarT, e OHE3H JIMIA, KOUTO
Ca IOJYUYUIIM YBEIOMJICHUS, € MT0-MAJIKO BEPOSITHO /1A 3asIBAT MPETEHIUUTE CH, OTKOJIKOTO TE€3HU
B KOHTpOJHaTa rpyna®. Jlokassa ce, 4e IpeaynpekAeHIeTO 1aBa Ha Xopara yCeIlaHeTo, 4e uMa
BB3MOXKHOCT J1a ObJIaT MOJBEIEHH 110 OTTOBOPHOCT 3@ M3BbPIIBAHE HA 3acTpaxoBaTesIHA U3Ma-
Ma, ¥ TOBa OTpaHNYaBa HE3aKOHHATA UM JEHHOCT.

IV. Cienuajgna npouIaKTHKA HA JOMALIHOTO HACHJIHE

[MpodunakTrka Ha CIEIMATHO KPUMHUHOJIOTMYHO PABHUIIE MPEJCTABISIBA ICHHOCT O pas-
KpUBAaHE W OTCTpaHSBAaHE HA CHCIU(UUHUTC KPUMHHOTCHHH (AKTOPU 32 OTJCITHUTE BHOBE
npectbiHOCT?, KakTo Beue O MOCOUEHO, JOMANIHOTO HACUIIUE ¢ YacT OT HACHIICTBEHATA Mpec-
ThIHOCT. [lopagu Tasu mpuurMHa KbM HeroBara Npo(uiIakTUKa Ha CIeUUaTHO KPUMHUHOIOTHY-
HO PaBHHMIIE Ca OTHOCHMMH MEPKHTE, KOMTO CJIe/Ba Jia ObJIaT B3EMaHHU ¢ I1eJ1 OrpaHUYaBaHEe Ha Ha-
CHJICTBEHATa MPECTBITHOCT, KAaTO CE OTYUTAT, pa3dupa ce, U CreHU(PHUKUTE Ha CHOTBETHHS BH/I
JICBHAHTHO MOBEJICHHE, HAKOU OT KOUTO 0s1Xa OCOYEHH Mo-rope. TakuBa MEpKH ca peliaBaHe Ha
CEeMEUWHO-OUTOBUTE KOHPIUKTH OT MPOPECHOHATUCTH, KOTaTo TOBa ¢ HEOOXOMUMO (TICHXOJIO3H,
MEIMATOPH U JIp.); IPEAIprUeMaHe Ha COLMAIHA MEPKH 3a 03/IpaBsiBaHE HAa Cpeara, KOsiTo 00Kph-
JKaBa CCMGI\/'ICTBOTO; npearnpueMane Ha OrpaHUYUTCIIHU U CAHKIIMOHHU MEPKU CIIPAMO POAUTEIIN,
BOJCIITHN aHTI/IOGHIeCTBeH Ha4YWH Ha XUBOT, U OCUTYPSIBAHC HA MMPABUJIIHOTO BB3NIMUTAHUC HaA JIC1ia-
Ta B MHKpOCpe/ara, OT KOSTO ca YacT — CEMEHCTBO U YUWIIUIIE; OKa3BaHe Ha KBATM(HUIIMPAHA M0-
MOII| HA MCUXUYHO OOJHU CIPSIMO EBPOTCHUCKUTE CTAHIAPTH M MOAOOpsBaHE HAa OOMHUYHATA U
JMCIIaHCEepHA cpeia; OrpaHHuYaBaHE HA JOCTHIA 10 HAPKOTUYHHU BEIISCTBA U CIIUPTHU HATIMTKU
C IIeJ1 HAaMaJISIBAaHE HAa HETaTUBHOTO BIIMSIHUE HA HAPKOMAHUSTA U AJTKOXOIM3Ma BbPXY B3aUMOOT-
HOLICHUATA HA YUaCTHULIUTC B O6IIICCTBOTO " KaTaJm3upamust um C(I)CKT IpU U3BbPIUIBAHC HA Ha-
CHJICTBEHH TTOcerarescTBa?,

Crnenga, pa3bupa ce, ga ObAaT NpeaAnprueMand U crienuGUIHA MPOPIITAKTHYHA MEPKH HA
IPYIIOBO M MHJMBHYAJHO HUBO 332 OTPaHUYaBaHE MMEHHO Ha JOMAIIHOTO HACHIIUE KATO CIIe-
nuduUeH BUI IeBUAHTHO moBeneHue. [ITupokoTo My pasnpocTpaHeHHe B 00IIECTBOTO M3MCKBA
MpeIpreMaHe Ha [EJICHACOYCHU NMPO(HIAKTUYHN MEPKHU U MPUEMaHe Ha [EJICBHU MOJIUTUKH Ha
HAllMOHAJIHO U PCTUOHAIIHO paBHUILIC.

B Ta3u o0yacT BaKHO 3HAUYECHUE MMa IpUEMaHara €KeroJHo or MuHUCTEpcKus chBeT Ha-
[MOHAJIHA [TPOTpaMa 3a MPEBEHIIMS 1 3alllUTa OT JOMAIIHO HACHJIME Ha OCHOBaHUE 4iI. 6, all. 6 oT
3akoHa 3a 3aluTa OT JOMAIHO Hacuiue. To3u JOKyMEHT MPE/ICTaBIsABA PAMKA HA 3aJI0)KEHHUTE
IIeJIH, KOUTO CJIe/IBa Jia ObJIaT MOCTUTHATH Mpe3 KaJeHapHaTa TOJIMHA C eJT MPEBEHIHs Ha J10-
MAIIHOTO Hacwine. BusiHo € o0aue, 4e Besika KalieHAapHa roJliHa ce IMyOIMKyBa IporpamMa, Kosito

22 Blais, E., Bacher, J.-L. (2007). Situational Deterrence and Claim Padding: Results from a Randomized Field
Experiment. Journal of Experimental Criminology, Vol. 3, 337-352.

2 Bx. Aitnapos. M. I{ut. chu.

24 By. u Autonsn, F0. M. (2004). Kpumunonoeus: usépannwvie nexyuu. Mockaa: Jloroc.
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ITOCTAaBS LEJH 32 U3ITBITHEHNE, KOUTO ca (pOpMYyIHpaHu U B TPEXOIHUTE IPOTPAMHU, a TOJISIMa 4acT
OT Hes ce 3aeMa OT JICWHOCTH 110 HH(POPMHUpaHe ¥ 00yUueHHe Ha KBaTH(UIIMPaAH IEPCOHA, KOETO
0E3CIOPHO € BaXKHO, HO CHIIO TaKa € BaXKHO JIa CE 3aCETHAT U MHTETPATHUTE 3a CCTeMara Mmpoo-
nemu. ExxeromHo ce 3amara u 1€ 3a MpoMsiHa B 3aKOHOAATEIICTBOTO C €7 YChBBPIICHCTBAHETO
My, 0€3 J1a ce TTOCTaBs KOHKPETHA 3a/1a4a, KOsATO TaKaBa MPOMsTHA CIISIBA J1a M3ITBJIHA U 6e3 mpe-
BapUTEITHO U3BBPIICH 3aIbJI00YCH aHAJIN3 U OIICHKA Ha Bb3IEHCTBHETO.

CrhIKa B MpaBWIIHATA TIOCOKA € ChBMECTHU WHUIIMATUBU MKy KOMIIETCHTHUTE OPTaHU H
HenpaBurencTBenute oprannsanuu (HI1O), paboTenu B 0061acTTa Ha MPEBEHIUATA U IIPOTHUBO-
JICCTBUETO Ha JIOMAIIHOTO HACWJINE, KOUTO Y€CTO UMAT I'OJISIM OTHT B Ta3u cepa, a v mo-o0ek-
TUBEH MOMIE/ BbPXY JCHCTBUTEIHOCTTA MOpaau (akTa, ue 3a pas3iihka OT CICHUATH3UPAHUTE
I'bP’KaBHU M PETHOHATTHU OPTaHU, HIMAT HHTEPEC Ja U3KPHUBSIBAT CTATUCTHUCCKUTE TAHHU B CBOS
T10J13a TI0 KApUEPHH U MTOJINTUICCKH ChOOPaKCHHUS.

MepkuTe, KOUTO CJIe/[Ba Jia C€ B3eMaT 3a IMPOTHBOJICHCTBUE HA JIOMAITHOTO HACHIINE, Ca TAC-
HO CBBP3aHH U C MEPKUTE, HACOUCHU CPELLY HACHIIUETO HAJl )KEHHU U Jiela, Thil KaTo KbM HaCTOSIII-
Y MOMEHT MPECTHIUICHUATA CPEIIy JIMIYHOCTTA, KbM KOUTO CIAfaT U MPECTHIUICHUATA, U3BBPIIIC-
HU B YCJIOBUATA HA IOMAITHO HACHIIUE, C€ U3BBPIIBAT MPEIUMHO OT JIUIA OT MBXKKH ITOJT — TAKUBA
ca 87,39% OT BCUUKHU Pa3KPUTH MPECTHILICHUS cpely JInaHocTTa 32 2020 romuna.?> ChInUsT 13-
BOJI 32 CTPYKTypaTa Ha JOMAITHOTO HACWJIFE KaTo MPECTHITHO MOBECHIE MOXKe Jla ObJe Harpa-
BEeH, Karto ce oryere, ue 3a 2020 . mo nanHn Ha MBP Owirapckure chammuma ce uzganu 3057
OTPaHUYMTEIIHU 3a0BEIU, KaTo oT TsaX 349 ca 3a Hacuiue cpemy Mbxe, T.e. 11,4% ot Bcuuky,
a OCTaHAJIUTE 32 HACWJIME CPEIly >KEHU U Jela. B Ta3u Bpb3Ka CHIIECTBYBAT peAulla MEXIyHa-
pPOIIHU aKTOBE, KOUTO ChIBPKAT KOHKPETHHU MPETIOPHKH B Ta3u 00nacT. TakuBa ca mpueTHTE TIpe3
1995 1. [lexkuncka aexnapanus U [lekunacka miargopma or OOH, xouto dhopMynupar cTparTeru-
YEeCKH IIeJIH 3a TOCTUTAHeTO Ha paBEHCTBO HA IMOJIOBETE B 12 KITIOYOBH 00JIACTH, CPEJl KOWTO € U
POOJIEMBT 32 HACHIIUETO CITPSIMO JKEHH, KakTo U McTaHOysIckara KOHBEHIIHS, KOSITO 3a CBOSI TJ1aB-
Ha 3aj7]a4a UMa IPEeMaxBaHETO, MPEJOTBPATIBAHETO U MIPECIICIBAHETO HA HACUIIUCTO CPELLY KCHHU,
BKJIFOUUTETHO ¥ JOMAITHOTO Hacwine. TakuBa ca HampuMep MEpPKUTE, CBbP3aHU C MPEI0CTaBsI-
HE B IOCTaThUHA CTETICH HAa MOJCIOHH 32 MOCTPAAIUTE OT HACUITUE, CTICIIUATU3UPAHH YCIYTH 3a
TTOIKpETIa, U3BBPIIBAHE HA OOYICHUS 32 CHOTBETHU CICITHAINCTH U JP.

Vnauno criopes MeH e nipeaBuaeHoTo B 33/1H 3aabikeHre u3BbpIIMTENAT Ja MocellaBa cre-
IUATH3UPaHU TIPOTPaMH, KaKTO M BB3MOXKHOCTTA 32 TIOCTPAJajus Jia y4acTBa B MPOrpaMu IO
Bb3cTaHOBsiBaHe. DaKT € 00ave, 4Ye KbM HACTOSIIMS MOMECHT TaKHBa IIPOIPaMU Ca SIUHUI U CC
MPEAOCTABSIT OT HEMPABUTEIICTBEHU OPTaHU3AIMH, BRIIPEKHU Ue H3MCKBAHE Ha 3aKoHa € Jlupexius
,»Coruanuu aevHoctr’ (JIC/1) kbM OOIIMHUTE ¥ JTOCTABYUIIUTE HA COLIMAIIHU YCIYTH JIa OCHUTY-
PAT TIOAKpETa Ha ITOCTPATAIATE 32 BB3CTAHOBSIBAHE U 1a UMAT CIIEITHATN3UPaHH ITPOTpaMHu 3a pa-
0ora ¢ m3BLpIIHATENS. [IbprKaBaTa cieIBa 1a IIpoBeXk 1a 0-aKTHBHA TTOJIUTHKA B 00J1aCTTa Ha IO~
Kpena Ha YKepTBUTE, Karo € MPeropbYUTETHO TOHEe B OOJACTHHUTE T'pajioBe Ja ObIaT Ch3/IaCHH
JIOCTaThUHO Ha OO KOMILJICKCHH IIEHTPOBE, B KOUTO Jla C€ MIPOBEXK/IAT JICHHOCTH I10 MOJIIOMa-
raHe, KOHCYJITUPaHe U MH(POPMHUPaAHE OTHOCHO ITpaBaTa Ha MOCTPAJAIUTE OT JIOMAIITHO HACHIIUE.
B te3u nienTpoBe caensa a paboTaT mpodeCHOHAIHO TOATOTBEHH KaAPH, TIOTydaBaId MOTUBH-
parro 3aruiamane.

2 Toouwen 6ronemun nonuyeticka cmamucmuxa 3a 2020 2.

26 B MomeHTa Kpu3HCHUST HEHTBD ,,Crera IleTka™ e equHcTBeHOTO Msicto B COo(ust 3a Tasu e TPU TOYTH
JIBA MIJTHOHA JKUTENH B cTonmuaTta. KpusncHusT neHTsp ,,CBeta [leTka® mpeacTaBisBa KOMIUIEKC OT COIHAII-
HU YCIIYTH 32 JHIA, TOCTPAaid OT JOMAIIHO HACHIINE, KOUTO Ce MPEeIOCTaBAT 32 CPOK [0 LIeCT Mecela u ca
HAaCcOYEHH KbM OKa3BaHE Ha MHAMBHUyaJHa IOAKPEIa, 33 0BOJISIBAHE HA €KEIHEBHUTE NOTPEOHOCTH U MPaBHO
KOHCYJITUPaHe WM COLHATHO-IICUXOJIOTHYeCKa IIOMOLL, KOraTo ce Hajara He3a0aBHa HaMeca B ClIydail Ha PUCK
n crnemHocT. Jloctbner Ha: http://animusassociation.org/centar-za-vazstanoviavane-konsultirane-psihoterapia-
psihoanaliza/krizisen-centar/ [mperienan Ha 2.08.2021].



http://animusassociation.org/centar-za-vazstanoviavane-konsultirane-psihoterapia-psihoanaliza/krizisen-centar/
http://animusassociation.org/centar-za-vazstanoviavane-konsultirane-psihoterapia-psihoanaliza/krizisen-centar/

FOpunnuecko cnucanue va HBY, 2021, XVIL1, c. 25-36

ChIlo Taka HE € MPEABHICHA CAHKIMS 33 HEU3MBIHCHHE OT CTPaHA HA W3BBPIIUTEIS Ja
y4acTBa B 33Ib/DKUTCITHUTE TIPOTPAMHU, @ € U3BECTHO, Ue 3abDKCHUE 0€3 CAHKIMOHCH MEXaHH-
3bM 3a HETOBOTO M3IBJIHEHUE € IPOCTO 00O mokenanue?’,

IMoaxomsaria Mapka Ou Owla U PasIIMPSBAHETO HA KPhra OT JIMIA, KOUTO MOTaT Ja ToIaaaT
MoJ0a 3a HaJlaraHe Ha MsipKa 3anmra. KbM MOMEHTa aKTHBHO JISTUTHMUPAHU ca JIUIATa, HaMH-
paly ce B POJCTBO IO MpaBa JIMHHS C MMOCTPAAATHS, HACTOMHUKBT HJIH MOTICUUTENSAT MY H MPH
HSIKOH CITy4dau TUPeKTopwT Ha Jlupeknus ,,Connanto noanomarane”. Cmsitam obade, 4e KPbrbT
JMIa ciiesiBa Ja ObJe pasiiupeH, KaTo B HEro ¢e BKIJIIOYAT HE CaMO POIHUHUTE 10 TpaBa JIMHHS,
HO ¥ T€3H M0 ChpeOpeHa, Thii KaTo He BIKAAM MPUUUHA CHIIUTE Ja ca alpuOPH U3KIFOYCHH, TPU
MIOJIOKEHHE Y€ € BB3MOKHO Jla 0OMTAaBAT CHINOTO JOMAKMHCTBO M JIa MMaT MO-00EKTHBEH MOTTIET
BbPXY B3aMMOOTHOIIICHHUATA B JOMAKHHCTBOTO, HE3ABIUCUMO Y€ HE Ca POJHUHH I10 TpaBa JIHHUS
Ha TOCTPAJATIOTO JIUIEe. YMECTHO € Jla c€ MOMHUCIHU M BbPXY Bb3MOXKHOCTTa 3aKOHOAATCITHUST
MOJIXOJT IO OTHOIICHUE HA U3UCKBAHUATA 32 IOMYCTUMOCT Ha MOJIbara 3a U3/1aBaHe Ha 3armoBe/] 3a
MsIpKa 3a 3aIuTa 1a ObJc KOPEHHO MpOMeHeH. B MOMEHTa OOIIIECTBCHUAT HHTEPEC TUKTYBA J1a Ce
JlaJie IPaBo Ha BCEKH, O€3 3HaUCHUE OT BPb3Kara My C IOCTPaIais, Ja HHUIIMUPA TAaKOBa IIPOH3-
BOJICTBO MpeEJl Ch/1a, KOWTO OT CBOS CTPaHa IIe MPEICHN OCHOBATEIIHOCTTa Ha Mojibara cCho0pa3Ho
npejicTaBeHuTe My JloKazaresctBa. He ciezBa a Oblie OTKa3BaHa 3alliTa Ha TIOCTABEHO B PUCK
OT JIOMAIITHO HACHJIHE JIHIIE, 0COOCHO aKko B MOJIOATa UMa JJAHHU 33 HETIOCPEICTBEH PHCK 32 )KHUBO-
Ta Ha TOBA JIUIIE MO TPUYNHH, Y€ MOJIOATA € MOJIa/icHa OT cTpaHa 0e3 aKTUBHA JIeTUTUMAIUS. AJT-
TEPHATHBEH BApUAHT € JIa C& OTHEME MPABOTO HA POJHUHUTE Ha MOCTPAIANUS JIa MOaBaT MOJIOU
3a 3aIuTa ¢ 1en u30sArBaHe Ha 3JI0ynoTpeOr OT He0OPOCHBECTHH JIUIIA, HO 32 CMETKa Ha TOBA B
npaBoMolIuaTa Ha opranute Ha MBP na ObJie BKITIOUEHO, Ue IpH YCTaHOBEHA OT TSX B PAMKHTE
Ha CITy’KeOHUTE UM 3a]IbJDKEHHSI BEPOSTHOCT 32 YIIPAKHEHO JOMAITHO HACUIIME MOTAT M Ca JUThXK-
HU JIa ce3Upar KOMIIETCHTHHS ChJl 32 M3/]aBaHe Ha 3allOBe]] 32 HalaraHe Ha MspKa 3a 3aluTa.

HeBunaru 3anoBeinTe 3a 3alllUTa ce M3JaBar 1ocTaTbyHo 0bp30. B Codus Hanpumep Ha-
TOBapEHOCTTA HA CHAMIIMIIATA MOXKE JIa JIOBE/E IO TOBA JICJIOTO Ja ObJIc HACPOUCHO JBJITO CIIE]T
NpeBUICHNS] B 3aKOHA MeCe4eH CpoK. EBeHTya HO M3/ajieHaTa 3amoBe]] MbK HsAMa Jia BJe3e B
cHJjIa, JI0KaTo He Objie BpbUCHA HA MOCOYCHHUS HAPYIIIHUTEI, KOETO € OTICNCH Mpo0iieM, Thil Kato
YeCTO YBEJOMSIBAHETO Ha HAPYIIUTEINS 32 U3/IaJiCHATA 3all0BEJI € CHITHO 3aTPYJHEHO Mopajy 3ac-
TOCTTA Ha OTTOBOPHUTE CIYXKUTEIH, TPYIHO OTKPUBAHE HA JIMIA, KOUTO YECTO HE MPOMEHST Ha-
CTOSIIIMSI CH aJIpeC B ChOTBETHATA OOINMHA. 3a PelIaBaHeTo Ha Te3H MPOOJIEMH MO Bh3MOKHOCT
na ObJic aHTaXHUPaH JOMBIHUTEICH aIMHHUCTPATUBEH PECYPC 32 HABPEMEHHOTO HACPOYBAHE HA
AcjiaTa U BPbUBAHETO Ha CbOTBETHUTC KHUXKA, BbBEIKAAHCTO U U3IOJI3BAHCTO HA aJITCPHATUBHU
METOJIM 33 BphUBaHE — Upe3 uMeill1, upe3 Cucremara 3a CUTypHO €JIEKTPOHHO BphUBaHe, upe3 3a-
JIeTIBAHE U TPH OTKa3.

Kpurturka Moxxe 1a ce oTIpaBu ¥ 0 OTHOLIeHUE Ha npeasuaeHus B 4. 10 ot 33/IH npexiy-
3MBEH CPOK 3a MOJaBaHe Ha MOJIOA OT MOCTPAIAus, Thil KaToO aKTyajgHaTa My ypenda mo-ckopo
BOJIY JI0 OTPaHMYaBaHE HA BE3MOXKHOCTTA Ha MOCTPAIAINS J1a Ce3upa KOMIICTEHTHUTE OpraHu. B
paMKHTE Ha TOBA MTPOM3BOACTBO M0 MOPAIHU CHOOPAKEHUS HE MOXKE Jla IMa H3UCKBAHE 3a MpPo-
1iecyasHa JUCIUIUTUHAPAHOCT OT CTPaHa Ha MOCTPAIats, Thil KaTO CBHIHUAT HE TPEeCiie/[Ba Ompe-
JIeJIeH MaTepralieH HHTePeC, a 3allliTaBa TeIeCHATa CH HEIIPUKOCHOBEHOCT U JKUBOT>,

27 Hen3mbIHEHHETO HA 3aIIOBE] 32 3allUTa OT IOMAIIHO HACKIINE € MpecThIuIeHHe 1o 4. 296 or HK, Ho Bh3MOXK-
HOCTTa J1a ObJIe ce3upaHa MPOKypaTypara ce Mmoj3Ba KpaiHo psIKo, KaTo MaJIKo Ca U BHECEHUTE B ChJja OOBHHH-
TEITHH aKTOBE 32 IMOJ0OHO npecThivieHre. CMsaTaM, 4e CIIeIHAIHIAT 3aKOH ClIe[Ba Ja MPEIBUIN aITepHATHBHU
a/IMAHUCTPATHBHOHAKA3ATEIIHHU PA3IIOpeI0H, KAKbBTO ITOIXO0] HAPUMEP € MpueT B 4. 304 oT AJIMUHHCTPATHB-
HOIPOLECYaTHUS KOAEKC.

28 B rasu Bpw3ka Bx. CEDAW/C/73/D/99/2016 in the case of S.L v. Bulgaria: “The Committee finds that the
rationale behind the one-month period within which, under the article, a victim must apply for a protection order,



BBITPOCU HA TTPOOUITAKTUKATA HA JOMAIIHOTO HACUJIUE

TemrppBa TIpeJCTON 1@ CTaHe SICHO NI CHhIBT OW MPENOCTABHII 3aIllUTa Ha MOCTPAIAlo
JIMIIE, KOSTO CE€ HaMHpPa B XOMOCEKCYalHa BPb3Ka, Thil KaTO BCE OIIE HsAMa PElICBAaHTHA ChJIeO-
Ha MpaKTUKa. HCI\/'ICTBI/ITCJ'IHO, 3aKOHBT HE U3KJITOYBA U3PUYHO Bb3MOKHOCTTA TaKUBA JIMLa /1a 110~
TBHPCAT 3alMTa, HO IIBK, OT Jpyra cTpaHa, He TU U BKJIIOYBA C U3pHUYHA pasnopea0a, KOeTo 03Ha-
YyaBa, 4e KOMIETEHTHUAT CHJI IIIe TPsAOBa Ja M3BHPIIHU ThJIKyBaHe B Obaemnie. CrenBa a ce uma
npenBuz, e 3a paznuka o HK, 3akoHbT 3a 3ammra oT TOMaIiHo HachiIne He BKITFOYBA B TIOHSATH-
sITa CH ,,JIAIIA, )KUBECIIH B €THO IOMAKUHCTBO , a C€ OIpaHUYaBa JI0 CPABHUTEITHO MO-TECHH I10-
HSTHS KaTo ,,ceMelHa Bpbh3Ka™ U ,,(PAKTUYECKO CHNPYIHCECKO CHKUTEICTBO,

Hakasare/iHOmpaBHOTO paBHHUILE HA 3alUTa OT JOMAIIIHO HACHIJIME CHIO CIIE/BA J1a TIPEThP-
II1 pa3BUTUE.

Ha mepBo MsicTO ciieBa 1a 6b1aT ch00pa3enu npenopbkute Ha Komurera 3a mpemMaxBaHe Ha
BCHYKH ()OPMHU HA THCKPUMHHAIMSI CIIPSIMO JKeHUTe OTHOCHO bbirapus ot 2012 romnaa. Heoo-
XOJIMMO € JIa Ce MPEJIBUIN U3PUYHO, Ye IPUUMNHIBAHETO HA TEeJIECHA ITOBPE/a B YCIOBHATA HA JI0-
MAIITHO HACHJIUE CE MpeCie/[Ba M0 00U pell IOCPESICTBOM M3MEHEHHE Ha CIICIUaIIHATA Pa3IIo-
penda Ha wi. 161 or HK, B k0s1TO ce mpeaBmk/a 3a JSKUTE TeJIeCHU moBpeau mo wi. 130, wr. 131,
an.1, .3-5 ot HK, 3a neka u cpenna tenecHa nospeza mo wi. 132 ot HK, xakTo u TenecHuTe mo-
Bpeau o wi. 132, 133 u 134 ot HK, npuunHeHa Ha BB3XO/ISII, HU3XOIIII, CHIIPYT, OpaT WK ce-
CTpa, HaKa3aTeJIHOTO MpecieBaHe 1a ce Bh30yK/Ia 10 THK0a Ha MTOCTpalaHs.

Ha BTOpO MSCTO, OT MpPEOCMUCIIIHE C€ HYKJa€ M3MCKBAHETO, BU3UpaHo B wi. 93, 1. 31 ot
HK, npecrprnennero na ce KBM(UIUPa KaTo U3BBPIICHO B YCIOBUETO HA JOMAIIHO HACUJIHE
CaMo aKo € MPEAX0KIAHO OT CUCTEMHO yIpakHsABaHe Ha Hacuire. CUCTeMHOCTTA Tperoiara,
Ye HE € JJOCTaThUHO OCBIIECTBSIBAHETO HA €THO JICSHUE OT ONPECIICH BUJI, 3a Jla ObJaT HaKbp-
HEHU ONpezeNieH! 00IECTBeHN OTHOMIECHHS B OCTaThuHA CTETICH, N3MCKBAIlla TpHUJlarane Ha Ha-
KazaresHonpaBHa penpecus. CaydasT ¢ TOMaITHOTO HACUJINE, CTPYBa MU C€, HE € TaKbB, 3aI[0TO
HACWJICTBEHUTE TIOCETaTesICTBa, U3BHPIICHU CIIPSIMO Hal-ONMM3KUTE 3a Jleera Xopa, pa3KpHuBar I1o-
BHIIICHA CTEIICH Ha OOIIECTBEHA OMMACHOCT Ha Jieela U JISTHUETO, KOCTO MPEIoiiara Bh3uraHe-
TO My B KBaJIM(PUIUPAIIO OOCTOATEIICTBO, O€3 1a € HE0OX0JMMa CUCTEMHOCT Ha IIOCEraTeyicTBaTa.

3aKOHBT ClIe/[Ba Jla TIPUPABHU PAHHUTE OpaKoBe, KOUTO YECTO C€ CKIIFOYBAT IOJ] MPUHY/IA-
Ta Ha OCTaHAIUTE WICHOBE HA CEMEWCTBOTO B PAMKHTE Ha HAKOW ETHHYECKH OOIIHOCTH, Ha Qop-
Ma Ha JIOMAIITHO HACWJIME, HE3aBUCUMO OT TPAJUIIMUTE U KYJITYpHUS KOl Ha T€3U OOIIHOCTH, THhi
KaTO TaKWBa MPAKTUKHU JIETPaUpaT YOBEUIKOTO JOCTOMHCTBO U MOTaT Jia ObJIaT IPUYHHA 32 He-
OnaronpusTHH (GU3NYESCKU U MCUXMYSCKH M3MEHEHHUS Yy JUYHOCTTA. KBbM HACTOSIIUS MOMEHT
MPUHYIUTEITHUAT Opak € MPeCcThIUICHUE, KOraTo € CKIIFOUEH CJIe]| yIpakHEeHa CUJIa, 3aIllalllBaHe
wiu 350ynoTpebda ¢ Biaact, Ho 33/IH c¢hio ciieBa ja rapaHTUpa 3alUTara Ha )KepPTBUTE Ha MPH-
HYIUTENICH OpaK.

He na nmocnenno MsicTo, 3a mpoduiIakTHKaTa Ha JOMAITHOTO HACHJIME MMaT 3HauYeHNe HHTe-
TPUPAHETO Ha OO0pA30BATEIHM CTPATETHUH, C YHATO MOMOIIl OT paHHA Bh3pacT Ha Jielara B y4u-
JUIIHA U TPETYYHIIUINHA Bh3pacT J1a Objie 00SICHSIBAHO, Y€ HACUIMETO, HE3aBUCUMO OT TOBA KbIC
U OT KOTO C€ OCBIICCTBIBA, HE € HOPMa U HE MOXKe Jia ObJie MPUEeMaHO 3a TaKaBa, a € BUJ OTKIIO-
HSBAIIIO C€ OT HOpPMaTa MOBEJICHUE, YBPEKIAIIO U 3aCTPAIIaBalio JUIYHOCTTA 1 MUKPOCpeIaTa, B
KOATO TS c€ pa3BUBa. [l B MOMEHTA ChIIECTBYBAT IIPOTPaMH, KOUTO 3acATaT TeMaTa 1 10 KOUTO Ce

whereby the order is meant to provide for urgent court interventions rather than policing the cohabitation of part-
ners, lacks gender sensitivity in that it reflects the preconceived notion that gender-based violence and domestic
violence is, to a large extent, a private matter falling within the private sphere, which, in principle, should not
be subject to State control. The committee recommends to the State party to promptly amend article 10 (1) of
the Protection against Domestic Violence Act so as to remove the one-month time limit and thereby ensure that
protection orders are available without placing undue administrative and legal burdens on applicants: and ensure
that the provisions of the Act ease the burden of proof in favour of the victim”.
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o0y4aBar y4uTeNId U yUYSHUIIH J1a Pa3No3HaBaT JOMAITHOTO HACHIIHe, HO Te OOMKHOBEHO Ce pea-
JU3UPAT OT HEMPABUTEIICTBEHU OPraHU3AlMH, [TOHSIKOTa U 0e3 MOJKpernara Ha IbPyKaBHUTE UH-
cTuTyuun. B oOpazoBarenHuTe yupexaeHus ciensa aa Obae npoBexaaHa ouraiia IbpKas-
Ha MOJIUTHKA 33 TIPOTUBOJEHCTBUE HA JOMAIIHOTO Hacuine. MoxeM aa B3eMeM J100bp Mpumep
ot ®paHnust, KbAETO C T KOMITIEKCHO IPOTUBOJICHCTBHIE Ha IOMAITHOTO HACKIINE U HACHIINETO
cpetmry >keHH 0sixa HallpaBeHH U3MEHEHHS B MHOTO HOPMAaTHBHU aKTOBE, BKIIIOYUTETHO 1 B OOpa-
30BaTeIHMS KOJIEKC, B KOWTO € BKJIFOYCHO M3MCKBaHE YUMIIHINATA J]a TIPEnojaBar Ha BCSKO oOpa-
30BaTEIHO HUBO TEMH, 3aCsrallld PaBEHCTBOTO MEX]y IOJIOBETEe M OopOara ¢ JIOMaliHOTO HACH-
JMe ¥ TUCKPUMHUHALMATA. 32 a OCUTYPSAT TO3U BUJ 00pa3oBaHue, Ha YUHIIUILATA € TI03BOJICHO 12
MIOMCKAT MTOMOIITA Ha acOIMAalliy, CTIEIIMAIN3UPAaHN B 3alllUTaTa Ha MpaBaTa Ha KEHWTE U B Ha-
ChpYaBaHETO HA PAaBEHCTBOTO MEXKy IOJIOBETE, KAKTO M ITOMOIITA Ha JAPYTH JINIA, YIaCTBAIIN B
MIpeI0TBpaTsBaHETO M OopOara cpelry CBbp3aHu C HACHIINE aKTOBE.

B 3akioueHune, iMa MHOYKECTBO MEPKH, KOUTO MOTAT Jia ObJaT MPeAIPHETH OT CyOeKTHTE Ha
po(UIaKTHKA P MPEBEHIIMSI K KOHTPOJ Ha JIOMAITHOTO Hacuiue. Hakou oT Te3u MepKu Aopu
HE M3MCKBAT 3HAYMUTENICH 001IeCTBEH M (UHAHCOB pecypc. bhiarapckust 3akoHoaaTen Moxe, 0e3
Jla IEMOHCTpHpa HEHY>KHO HOBAaTOPCTBO, /Ia 3aMMCTBAa MHOKECTBO OOpH MPUMEPH OT pas3yind-
HU IbpKaBH, OETIEKEIIN CePHO3eH Hapeabk B Oopbara ¢ TO3M BUJ IEBUAHTHO MOBEJICHNUE, U Ja
o0e3redn MpaKTUIECKOTO MM MIPIIIOKEHHE, KaTO CHIIEBPEMEHHO CIie/IBa IPETIOPHKUTE U CTpaTe-
THUUTE Ha MEXyHapOJHUTE opraHm3aimu karo KomureTa 3a mpemaxBaHe Ha BCHUKH QOpPMH Ha
quckpuMuHaius crpsimo xxernte nmpu OOH, CeBerta Ha EBporia, MexryHapoHaTa OpraHu3aius
Ha Tpy/Aa U TNOJIUTHUKNATE Ha paBHUILE EBponeiicku cbio3.
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data shows a serious spread of this type of vi-
olation in the Bulgarian society. Despite that,
there is no sufficiently broad public discus-
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OIIUT NIPU NOCPEACTBEHOTO
N3BBPIIUTEJCTBO

Tans Kaparbo3osa'

Pe3rome: Hacrostmara cratus 3acsra Bb-
MIPOCUTE, CBBP3aHU C OTTOBOPHOCTTA HA IO-
CPEJICTBEHUS U3BLPIIUTEN, KOTaTo JCSHUETO,
KBM KOETO € CKIIOHHJI ,,0pBANETO", € OCTaHa-
70 B cTamus Ha onuTta. Ha mbpBO MsCTO ce
M3SCHSBA HAYaJHUAT MOMEHT Ha (aszara Ha
ONMHUTA TPH TOCPEICTBEHOTO H3BHPIIUTEII-
cTBO. BTropo, pasmiexnmar ce ocobeHOCTUTE

W HEJIOBBPIIICH. 3acerHar ¢ ¥ MHCTUTYThT Ha
CaMOBOJIHMSI OTKa3 OT ONUT Karo JMYHO U3-
KITIOYBAIO0 HAaKa3yeMOCTTa OOCTOSTENICTBO,
OTHOBO ¢ orie] Ha JudepeHIuanusiTa npu
JIBaTa OCHOBHU BH/IA OIIUT.

Kaw4oBu 1ymu: omut, JOBLPIICH OITUT,

HCOOBBPUICH OIIMT, CaMOBOJICH OTKas, IIO0-
CpCACTBCHO U3BBPHIUTCIICTBO

Ipu ABara OCHOBHU BHUIA OIUT — NOBBPIICH

OmuThT Kato HHCTUTYT Ha OO0IaTa 4acT Ha HaKa3aTeIHOTO MPaBo € YPEICH B pasmopendara
Ha wi. 18 HK? OcHoBaBaiiku ce Ha 1aICHOTO B 3aKOHA OTPE/ICICHUE, OMMTHT BUHATH € STHO 3a-
[IOYHATO M3IThIIHEHUE HAa YMUIILJICHO MPECThIUICHHE. VI3BbPIIUTENST Ha IPECTHIUICHUETO BEUe Ce
€ HaCOYMJI KbM HETOBOTO OCBILIECTBIBAHE, OCHIIESCTBUII € HAKOM OT CJICMEHTUTE Ha U3IbIIHUTEII-
HOTO JICSTHUE HAa HAMUCIICHOTO TIpEeCThIUICHUE. B clieiBamuTe peose e pasrieaame Jaiu pas3mno-
penduTe Ha OIKTA BaXKaT B ChIIUS CMUCHJI MPH QUrypara Ha IOCPEICTBEHOTO U3BbPIIUTEICTRO.

Ha mppBo MsIcTO ciienBa 1a pasmieaMe OT KO MOMEHT ce TIpHeMa, Ue ISSTHUETO IIPH ITOCPe-
CTBEHOTO M3BBPIIUTEIICTBO € HABIISI3MIO BB (pa3ara Ha onuta. OCOOCHOCTTA UIBA OT TOBA, Y€ Jesl-
HUETO HA MOCPEACTBEHUS U3BBPIUUTEN CE U3Pa3siBa CAMHCTBEHO B CKIIOHSBAHE HA OPBAUETO, T.€.
TOM HUKOTA HE OCBHILECTBIBA IEMEHTHU OT U3MBJIHUTEIHOTO ACSIHUE HA MPECTHIUICHUETO, a CaMO-
TO M3IBJIHUTEITHO JICSTHUE CE OCHIIECTBSIBA OT OPBAUETO.

C omren meraHOTO OTIPEACTICHUE 3a OIUT 3a HaBJIM3aHE B Ta3W (pa3a Ha yMHUIIIJICHA TPECTHII-
Ha JIEHHOCT TPsOBa Ja € 3al0YHATO OCHINECTBABAHE HA M3ITBIHUTEIIHOTO AesSHUE. B poTuBeH
CIy4aid 32 OUT M300III0 HE MOKe Ja cTaBa ayma. Kakro Jlonanmanes mpaBuiiHO 3aKITFOYBA: ,,Bb3-
JIEHCTBUETO OT CTpaHa Ha MOCPEICTBEHUS U3BBPILUTEI BbPXY BOJSATAa HA OPBIUETO MOXKE Aa Ce
OKa4eCTBH CaMO KaTO MPUTOTOBJIICHHE, HO HE M Karo onmuT . da3ara Ha OMKTA 3a10YBa OT MOMEH-
Ta, B KOUTO JIUIIETO C€ HACOYU KbM OCBHIIECTBSIBAHE HA MIPECTHIUICHUETO, T.€., KOTaTO OCHIICCTBU

' AcuctenT B Karezipa ,,HakasaTenHONpaBHU HAyKu npu BenmukoThpHOBCKUsE yHHBEpCUTeT ,,CB. ¢B. Kupun u
Meroauii®, en. noma: tanya_karagyozova@abv.bg
2, OnuThT € 3aM04HATOTO M3IIBIHEHHE Ha YMHIUIEHO IPECTILICHUE, [IPU KOETO M3IIbIHUTENHOTO ASSHUE HE

€ JIOBBPILEHO WM MaKap U Jia € JOBBPIICHO, HE ca HACTBIIWIN IPEABUJCHNUTE B 3aKOHA M MCKaHU OT Jieela
00IIECTBEHOONIACHH TTOCIIE/IUIY Ha TOBA MPECThIICHHUE.

* Nomarmuumes, H. (1932). 3a cvyuacmuemo cnoped Bwieapckus naxazamenen saxon. Codus: KoorneparnsHa
nevatHuna ,,I'yrenbepr®, c. 77.
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HSIKaKBa 4acT OT M3ITBIHUTEIHOTO JISTHUE Ha MPEeCThIICHHeTo. To3u MOMEHT pa3rpaHnyana Qa-
3ara Ha NMPUTOTOBJIICHUETO OT (pa3ara Ha omwuta. [Ipu MPUTOTOBICHUETO U3BLPIIUTEISAT Ch3aBa
YCIIOBHS, TIOCPEICTBOM KOUTO OJIATOTPHUSATCTBA OCHIICCTBSIBAHETO HA HAMHCICHOTO MPECThILIC-
Hue, 0e3 obade C ACHCTBUATA CH J1a CE € HACOYMII KbM M3BBPIIBAHE HA MPECTHIUICHHETO. B Mo-
MEHTa, B KOMTO JieelbT C€ HACOYM KbM H3IIBITHEHNE Ha IPECTHIUIEHUETO, Bede HalTyckaMe (a3ara
Ha TIPUTOTOBJICHWETO U HaBM3aMe BbB (pazara Ha onmuTa. OT Ka3aHOTO JIOTYK CIIE/IBA, Y€ aKO I10-
CPEICTBEHUAT U3BBPIIIUTEN CKJIOHHA OPBIUETO KbM OCHIIECTBSIBAHE HA ChCTAB Ha MPECThILICHHUE,
HO OPBJUETO M300II0 HE C€ HACOYM KbM U3BBPIIBAHETO MY, TO IIPECThITHATA JICHHOCT HE HABIIH-
3a BB (pazara Ha ONUTA, a Ha TIOCPEIICTBEHUS M3BBPIIUTEN MOXKE J1a ObJIc ThPCEHA OTTOBOPHOCT
3a IPUT'OTOBJICHUEC KbM CHOTBCTHOTO MPECTHIICHHUEC.

BospxueB 3acThlBa MO-pa3IUdHO CTAHOBUINE, KAaTO MPHEMa, Y€ M3ITBIHUTEIHOTO JEsHHE
o0xBaIa KakTo ASSTHHETO Ha MOCPEACTBEHUS N3BHPIIUTEN, TaKa U JISTHUETO Ha OPBANETO: ,,/le-
STHHETO 3aIlovBa C JISTHUETO Ha TIOCPEICTBEHUS M3BHPIIUTEN M 3aBHPIIBA C MPUYUHIBAHETO HA
oOmiecTBeHoOnacHUTe nocieauiy. [IpuroropneHre nMamMe nper TO3H MOMEHT, MIPEIU Ol Jia
€ 3aIllOYHAJIO JIESHUETO HA MOCPEACTBeHUS U3BBpIINTEN. ChC 3aTI0OYBAHETO JSSHUETO HA MTOCPE-
CTBCHUSA U3BBPUIUTEI € HAJIUIC OIMUT KbM NPCCTBIVICHUCTO U MOXKE a C€ U3pa3u B NMPEAN3BUK-
BaHe WM yJeCHSIBaHE JIeSHUETO Ha mocpentuuka. OT TO3u MOMEHT JI0 AOBBPIIIBAHE JESTHUETO HA
MTOCPEHUKA OMUTHT € HeZOBbpIeH. E/iBa ¢ TOBbpIIBaHEe ASSTHUETO HA TOCIEIHUS 10 HACThIIBA-
HE Ha MPECTBITHUS PE3yJTaT MMaMme JIOBbpIIeH onut . I3BOabT, KOiTO 000CcHOBaBa BosKueB,
€ OYEBUJIHO HEMPABUJICH, Thil KaTO MOCPEACTBECHUSAT U3BBPIINTENI HUKOTA HE OCBIICCTBSBA €lie-
MEHTHU Ha U3MBIHUTEIHOTO JESHUE, C OIVIEA Ha KOETO HsAMA KaK J1a MPUEMeM, 4e ¢ EHHOCTTa 10
CKJIOHSIBAaHE Ha OPBJUETO CE HaBIM3a BbB (pa3ara Ha onura. C Orie/ Ha TOBA HsAMA Kak Ja Mpue-
MEM 3a HavyaJieH MOMEHT Ha ¢a3zaTa Ha ONMUTa MOMEHTa Ha CKJIIOHSBAHETO OT CTpaHa Ha MOCPE-
CTBEHHSI U3BHPIIUTEIL

[Ipu mocpeaCcTBEHOTO M3BHPIIUTENCTBO (PAKTHICCKHUAT U3BHPIIUTEN HA TIPECTHIUICHUETO €
CaMOTO Op’BJME, 3aTOBA CJIE/IBA Ja IPUEMEM, Y€ BbB (pa3aTa Ha OIMTA HABIM3aMe €]1Ba CJIC] KaTo
OPBJUETO CE HACOUU KbM M3IBIHCHHUE HA MPECTHILICHUETO, 32 KOETO € OMII0 CKIIOHEHO. ChII0TO
CTaHOBHIIE 3aeMa u Jlomamaues, criopes] KoroTo: ,,/lesHnero Ha OphIUeTO € MEPOIAaBHO 32 OTIpe-
JIeTISTHE JTATTH € HAJIMIIE OITUT HJIH He ™.

JlefiHOCTTa HA TTOCPENCTBEHUS U3BBPIINTEN OOCKTUBHO IMOKPHBA MPHU3HAIIUTE HA JIEHHOCT-
Ta Ha OAOYIUTENS IPY HAJIMYKE Ha Chy4YacTHe, KaTo U B JIBETE XUIIOTE3H TS CEe N3pa3siBa B CKIIO-
HSABAHE HA €HO JIUIIE 12 U3BbPIIN NpecThIUicHUE. be3 chMHeHue, 32 a ce MOPOAU OTTOBOPHOCT
3a oAOyIUTENIsA, € HEOOXOMMO U3BBPIIUTEIIAT HA MPECTHIICHUETO TIOHE Jla C€ € HACOYMII KbM
HErOBOTO OCBIIECTBSIBAHE, T.€. TIOHE Jla € HABJISA3bJI BbB (pazara Ha onuta. ,,ClydasT € HabJIHO
AQHAJIOTUYEH ¢ MOAOYINTEIICTBOTO, KBETO 32 OTTOBOPHOCT Ha MOAOYAUTENS MOXKE /Ia CTaBa TyMa
ellBa KOraTo MoA0YACHHUST 3all04He U3IMBIHUTEIHOTO aesHue.”® [Ipu mocpencTBEHOTO N3BbPIIIH-
TEJICTBO HA MOCPEACTBEHHUS M3BBPIIUTEN MOXKE JIa C€ ThPCH OTTOBOPHOCT 32 OIMUT KBbM IPECTh-
IJICHUETO, 32 KOETO € OWJIO CKIIOHEHO OPBJIUETO, €/1Ba KOTaTo OPBJAUETO CE HACOYU KbM OCBHIIECT-
BSIBAHETO MY, ThI KaTO TO OCBHIIECTBSIBA UMBIHUTEIHOTO AesiHUE. CHIIOTO CTAHOBUIIE OTHOCHO
MOMEHTA, KbM KONTO BBH3HHUKBA HaKa3aTeIHA OTTOBOPHOCT HAa TOCPEIACTBEHUS U3BBLPIINTEN, 3a-
cThIBa U Pomano, criopen koroto: ,,HeoOxomammo e, moTo A ma e mpuauHWI ype3 b HacTriBaHe-
TO Ha MTPABHOPEITIEBAHTHUS PE3Y/TaT, a He CaMo J1a € Bb3HaMepsBal Ja To MPUYHUHU. 3a10TO CaMO

*Bosmxues, I1. (1965). Hakou BEOPOCH OTHOCHO MOCPEACTBEHOTO H3BBPIIMTEICTBO Ha IPECThILICHUE. [Ipasia
mucwoi. Ne 6, c. 129.

5 onamuues, H. Lur. cbu., c. 79.

% I1ak Tam, c. 77.
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U3BBPIIEHOTO OT b ce cunTa karo ochinecTBeHo oT A. Thil ue b e TpsOBa MoHe J1a 3aM0vHE C U3-
IIBIHEHUETO HA IeIHUETO .

Pomano 3acsira chBceM O€riio BBIIPOCA 3a OMHUTA TPU MOCPEACTBEHOTO M3BBPIIUTEICTBO.
Criopeji Hero MOCPEACTBEHOTO M3BBPIIUTEIICTBO € (hopMa Ha HECHIUIMHCKO chyuactue. M mo oT-
HOILIEHUE Ha OIMTA 3aeMa CTAHOBHIIIE, Y€ OIIMTHOTO HECHIIMHCKO ChydyacTHe ¢ Ha 000 OCHOBA-
Hue Hakaszyemo.® Toil obade He 1aBa HUKAKBa apryMEHTAIUS Ha TBHPJICHUETO CH.

Hsma chMHEHHE, Y€ ONMUTHT ¢ Bh3MOKEH CaMO MPH MPECTHIICHHUS, OCHIICCTBEHH MpH (Hop-
Ma Ha BHHATa — MPSK YMHUCHI. ToBa pazdoupaHe M3XOXKIA KAKTO OT JICTAIIHOTO ONpEACIICHUE 3a
OITUT, TaKa U OT ECTECTBOTO Ha MHCTUTYTA. Pasnopenbara a wi. 18, an. 1, HK ka3Ba: ,,...uckanure
OT Jieeria 00IeCTBEHOOACHH TOCCIUIIM Ha TOBA MPECTHIUICHUE , KOETO MPUIIOKPUBA BOJICBHUS
MOMEHT Ha MPEKUs YMHUCHI. [1ocpeacTBEHOTO U3BBPIIUTEICTBO OT CBOSI CTpaHa ChIO MOXKE Ja
ObJIe OCBINECTBEHO SMHCTBEHO YMHUIIIEHO. Makap Ja iMa aBTOpH’, KOUTO MPUEMAT 3a Bb3MOXK-
HO ¥ HEOPEXKHO MOCPEICTBEHO MU3BHPIIUTEICTRO, TPYAHO OMXME CE ChIIACHITH C TAKaBa MO3UIIHSL.
Ha mepBo MsicTo, eBeHTyalIHU (Da3u, KOUTO MOTAT J]a UMaT HETIPEIIa3IuBUTE JICSIHNUS, HE ca HaKa-
3aTEeJIHOTPABHO pelieBaHTHU. Ha BTOpO MsicTo, 000CHOBaBaliki OTTOBOPHOCTTA Ha MOCPECTBE-
HUS U3BBPIINUTEN, 10 aHAJIOTHS ce 0a3upamMe Ha Pa3nopeOUTE 3a Cby4acTUETO, Thil KaTo B 3aKO-
HOJIATEJICTBOTO HsIMa M3PUYHA [TPaBHA ypeada, a HiMa CbMHEHHUE, Y€ ChydacTHE MOXKE J1a HMaMe
camo MpH yMUIIJICHUTE MPeCThIUICHUs . VIHaK Ka3aHo, HIMa KaK J]a MMaMe Herpena3iiBo CKII0-
HSIBaHE Ha OPBAMETO OT CTPAHA HA MOCPEICTBCHUS U3BLPIIUTEN, HUTO IMIbK YMHUIIJICHO CKIOHSBA-
HE KbM HEIPE/Ia3inBo npecThbiuieHue. OT Ka3aHOTO JOTYK CJIE/BA, Y€ C OIJIe/ Ha CyOSKTUBHATA
CTpaHa Ha B’prOC& OIIUT HpI/I HOCpeZ[CTBCHO I/I3B'BpHII/ITeJ'ICTBO € Bb3MOXKCH.

Ot onpenenenueto, naaeHo B wi. 18, an. 1, HK, e BuaHO, Ue ChIecTBYBAaT 1Ba OCHOBHU BHIA
OIUT — HEAOBBPILICH U JOBbpILCH. HeTOBBPILIEH OMUT € HAJIMIIE, KOraTo JACCIbT CE€ € HACOUYMI KbM
OCBINECTBIBAHE HA MPECTHIICHUETO, HO M3ITBIHUTEIHOTO MY JIeSTHHE HE € OMIT0 ToBbpIieHO. [1pu
MOCPECTBEHOTO U3BBPIIUTEIICTBO 11Ie OBbJIC HATHIE HEJJOBBPIICH OMUT, KOTaTO MOCPECTBEHUSIT
M3BBPILIUTEI € CKIIOHIII OPBIUETO J1a OCHIIECTBY ChCTaBa HA HAMUCIICHOTO MPECTHILICHUE, OPh-
JAUETO C€ HaCcOYBa KbM I/I3B'I)pIHBaHeTO My, OCBIICCTBsABA HAKAKBHU CJICMCHTHU OT U3IIBJIHUTCIIHOTO
JCSIHUC HA TOBA HpeCT’bHHeHI/Ie, HO HEC IlOB’prIBa U3IIBJIHUTCIIHOTO ACAHUC. HaHpI/IMep €IHO Ha-
Ka3aTeJIHOOTIOBOPHO JIMIIE CKJIOHSIBA €IHO MaJIOJICTHO JIMIIC JIa BJI€3¢ B KbIaTa HA ChCEIUTE CH
W Jla OTKpajgHe OkyTara Ha cheenkara. OpbIUeTo ce 3ambTBa KbM ChCECKaTa KbIla, BIH3a B
Hesl, HO TIPETU J1a OTKPaHe KyTHATa ¢ OMXKyTara, 4yBa IIyM OT ChCEeIHATA CTasl, YIUIAIIBA Ce 1a
He ObJIe 3aJI0BEH U MO0srBa, 0e3 Ja oTHeMe BemuTe. B najgeHus npumep QpakTHYSCKUAT U3BBP-
IIHUTECII HA HpCCT'BHJ'IeHI/IeTO — Op’I)I[I/ICTO, CC HACO4YBa KbM OCBHIUICCTBABAHECTO HaA HpeCT'I)HHCHI/IeTO,
HO HC IlOB’prIBa NU3IIBJIHUTCIIHOTO My JCSIHUC. B Ta3nu XUIIOTE3a HOCpe,I[CTBeHI/ISIT I/I?,B'prII/ITCJI
IIC OTrOBapsi 32 HEOBBPILECH OIKUT KbM MPECTHILICHUETO, 3a KOCTO € CKIIOHUII OPBIUETO, KOSTO B
HaIus IpuMep e ObIe Kpaxoa.

JIOBBPIIIEH OMUT € HAIUIIE, KOTaTo U3BbPIIUTEISAT Ha MPECTHIUICHUETO € JOBBPIINI U3IThJI-
HUTEIIHOTO MY JICSHUE, HO HE Ca HACTBIIWJIM MPEIBUJCHUTE B 3aKOHA U UCKAHUTE OT HEro 00-
LIECTBEHOOIACHU MOCJICAMIIA HAa TOBA IPECThINICHUE. AHAIOTUYHO, IPU MOCPEICTBEHOTO U3BBP-
IUTCJIICTBO HAJIUIIC IS 6'blle I[OB’prHeH OIIUT, KOraro HOCpeI[CTBeHHS[T I/ISBT)pIHI/ITeH € CKJIOHUJI
OPBAMETO Ja U3BBPILIHU J3JCHO IPECTHINICHUE, OPBAUETO CE € HACOYMIIO KbM OCHIICCTBIBAHE Ha
ChCTaBa HAa TOBA MPECTHILICHUE, JOBBPIIUIIO € U3IIBIHUTEIHOTO MY JIeSTHHE, HO BHIIPEKH TOBA HE
ca HACTBITUIIM MCKAHUTE OT MOCPEACTBCHUS U3BBPINUTEN OOMICCTBEHOOMACHH mochenuiu. Ha-

" Pomano (1934). Komenmap na Haxazamennus 3axon. T. 1, 4. II. IlnoBaus: Thproeeka neyarnuna, c. 21.
8 [Tak Tam, c. 11.

? Kabuncku, H. (1938). ITocpeocmeenomo ussvpuumencmso. 4. 1: Iocpedcmeenuam uzevpuiumen. Copust:
IIpunBopHa neyarnua, c. 88.
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MIpUMEP TIOCPEICTBEHUAT U3BBPIINTEN CKIOHSBA €HO HEBMEHSIEMO JIMIIE J1a yOrue HEeTOB HeTpH-
SITEJI, KaTo 3a 1IeTa ro CHa0/IsBa C OPBKHUE — KyXHEHCKH HOX, C KOWTO J]a CH MOCIYKH OpbAne-
TO TIPU M3BBPILIBAHE HAa MPECTHIUIEHNETO. B yKa3aHus JieH u yac opbIMeTO NPUYaKBa KepTBaTa
IIpeJ] IoMa My, HaMyIIIKBa I'o HEKOJIKOKPAaTHO B 001acTTa Ha KopeMa M mooaraa. 3a macTtue, Hao-
JM30 TIpEMUHABa CIlydaeH MHUHYBad, KOMTO OKa3Ba I'bpBa MOMOII HA TOCTPAJATHI W TTOBUKBA
crerrHa omoil. EquHCTBeHO Oarofaperne Ha CBOeBpeMeHHaTa HaMeca Ha JIeKapuTe CMBPT He
HacTbhrBa. OpbIUETO € HAPABUIIO BCUYKO, KOETO OOEKTUBHO € OMII0 HEOOXOAUMO, 32 1a HaCTh-
1 LIEJIEHUAT OT TOCPEACTBEHNUS U3BbPIINUTEN IIPecThIIeH pe3yaTar. [lopaau He3aBUCeN OT HETO
00CTOSTENICTBA TO3U Pe3yATaT o0aye He HACTHIBA. be3 chbMHEHHE, B KOHKPETHHS IPUMEP TOCPEa-
CTBEHUSIT U3BBPIINTEI 1€ CIIE[BA J]a HOCH OTTOBOPHOCT 32 JIOBBPIICH OIUT KbM YOUHCTBO.

Cropen JIuct!® npu mocpeCcTBEHOTO H3BBPIIMTEICTBO € HAJMIEC TOBBPIICH OIHT, IOM
MTO-HATATBITHUAT Pa3BOU € PEAOCTaBEeH Ha CAaMOHA/IETHOCTTa Ha OphaAneTo. ToBa obave HEroBo
CXBall[aHe HE OTTPaHUYaBa JIOBHPIICHUS OT HEAOBBPIICHUS OMHUT. [ loCpeICTBEHUAT N3BHPIIUTEI
HE OCBIIECTBSIBA HUIIIO OT M3IBIHUTEIHOTO AEIHNE Ha MpecThluleHneTo. Herosoto nesHue ce
n3pa3sBa caMo B CKJIOHsIBaHE Ha opbaueTo. OT MOMEHTA, B KOWTO TOH CKJIOHH OpBIUETO, ,,[10-Ha-
TaTBUIHUAT Pa3BOH* € B phIleTe Ha OpbANeTo. ToBa ce OTHACA KaKTO 3a JIOBBPIIEHUS, Taka U 3a
HEJOBBPIICHHUS OIINT.

B pasmopen6ara Ha ui. 18, an. 3 or HK!! ce npenBmk/ia qeesbT qa He ce HaKas3Ba IIPH CaMo-
BOJICH OTKa3 OoT onuT. CaMOBOJIEH 0TKa3 € HAJIUIIE, KOTAaTO OT 00EKTHBHA CTpaHa N3BHPIIUTEIISAT €
HMall Bb3MOXKHOCT J]a OCBIIECTBHY NPECTHIUICHUETO, a OT CyOSKTHBHA CTpaHa € Ch3HABaJI HATMYH-
€TO Ha Ta3u Bb3MOKHOCT, HO BBIIPEKH TOBA C€ OTKa3Ba OT JOBBPIIBAHE HA MPECTHIUIEHUETO WIIN
MIPE0TBPATABA HACTHIIBAHETO HA MPECTHITHUTE MOCIeTuIH. [Ipyu caMoBOITHIS OTKA3 € MpeBu/Ie-
Ha audepeHnranus ¢ ories] Ha ToBa 3a KO BHJ] OMTUT C€ Kacae — JOBBPIICH Wi HeAoBbpIiieH. C
OIVIe/l BpPEMEBHUTE TPAHHMITH, B KOUTO MOKE JIa C€ OCBHIIECTBH CAMOBOJIEH 0TKa3, MapKoB'? 3aCThII-
Ba CIIEIHOTO CTAHOBHIIIE: ,,BCSIKA HaKa3aTEITHOIIPaBHA TOOIIPHUTEIHA HOPMa OuepTaBa JesHUE,
KOETO Clie/[Ba J]a C€ OCHLIECTBU B COOCTBEHH U CTPOTO ONPE/ACICHH BPEMEBU IPaHULIN, ChCTABIIS-
BalI[1 YacT OT ,,001IHsI" MHTEPBAJI Ha peaTM3uPaHe Ha MOOIIPSIBAHOTO MMOBeAeHUE. ,,O0IUAT  UH-
TepBai e nupepeHLpaH B OTASIHUTE CIIy4ad Ha OCHOBAaTa Ha Bb3MOXKHOCTTA 32 MPEeKpaTsIBaHe
Ha TIPEeCThITHATA MIPOSIBA B Pa3IUIHKU HeWHM cTtanuu. [lesanero mo wi. 18, am. 3, 6. ,,a* HK ce pe-
anu3upa ciell Ha9aJloTO Ha W3ITBIHUTEIHOTO JeSHNE 0 HETOBOTO JOBBPIIBAHE, a 1Mo wi. 18, ai.
3,0.,,0 — cen MOBHPIIBAaHE HA U3ITBIHUTEIHOTO JACSHUE JI0 HACTHIIBAHETO Ha ChCTABOMEPHHU-
Te Tocaeuuy.

Koraro onuThsT € HEOBBPILEH, IeelbT HE CE€ HaKa3Ba, KOrato Mo coOCTBEHa moadyna ce €
OTKa3aJl Jja IOBBPIIIH M3ITBIHEHUETO Ha MPeCcThITIeHNeTo. [locTaTbuHo € 1eebT Jla PEeyCcTaHo-
BH TI0-HATaTHITHOTO OCHIIECTBSIBAHE HA MU3ITBJIHUTEIHOTO JESTHUE MM TTO-KOHKPETHO HErOBOTO
JOBBPIIIBAHE, MaKap OT 0OEKTHBHA CTPaHa Jla UMa Bb3MOXKHOCT JIa TO TOBBPIIH, a OT CyOeKTHB-
Ha CTpaHa Jia Ch3HABa Ta3U Bb3MOKHOCT. CaMOBOJHHAT OTKA3 OT HEJOBBPIIICH OIHUT TPEICTaBI-
Ba Oe3JeiicTBre, BOJCLIO JI0 PEIOTBpaTsIBaHEe HA ChcTaBoMepHUTe nocnenuuu’. [lpu ¢purypara
Ha MOCPEICTBEHOTO M3BBPUIMTEIICTBO BHIPOCHT CTOM 1O MO-Pa3HueH Ha4YMH, Thi KaTo (akTH-
YECKHSIT M3BBPIIUTEN Ha PECTHIUIEHUETO € OpbaneTo. CaMOBOJICH OTKa3 OT MpeCThINICHHE 00a-
Yye MO)Ke Jla HalpaBu caMo MMOCPEACTBEHUAT N3BBPIIUTEN, Thi KaTO TOW € HaKa3aTeITHOOTTOBOP-

19 Tlonamuues, H. Lut. cbu., c. 76.

'Yy, 18, an. 3 HK: ,,ITpy onuT geenbT He ce Haka3Ba, KOraro 1o coOCTBEHa Hoa0yaa:

a) ce € 0TKa3aJ Ja JOBBPIIH U3ITBJIHCHUETO Ha TPECTHINICHUETO WIIN

0) € MpeJOTBPATUII HACTHIIBAHETO HA TIPECTHITHUTE MOCICIUIIN.

12 Mapkos, P. (2006). IIpecmvnna u npasomepra detinocm na mHodxcecmeo auya. Codust: Oenes, 132-133.

13 TIak tam, c. 136.
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HOTO JIHIIE, KOCTO IIIE CJIe/IBa Jia TIOHECE OTTOBOPHOCTTA 3a MPECTHILICHUETO, 32 KOCTO € CKIIOHHUIT
opbaueto. ,,CyOeKT Ha MPaBOMEPHOTO JIESHHUE € JIUIETO, KOETO TPEIU TOBA € U3BBPIINIIO MPECTh-
wieHueto.“!* ChIEecTBEHOTO ¢ TOBa, ue pasnopendure Ha wi. 17, an. 3 u wn. 18, an. 3, 6. ,,6° HK
ca Ch3/Ia/IeHH, 32 ]a MOTHBHPAT M MOTaT J]a MOTHBHPAT 4pe3 MOONMPUTETHH MEPKH €AMHCTBEHO U
camo JIesTHUE — U3MTBJIHEHUETO Ha Ch3HATETHO B3€TO perneHue’®, V3NuIIHo e 1a CloMeHaBame, ue
OPBAMETO HAMA KaK Jla HalpaBy CaMOBOJIEH OTKa3 OT MPECThIUICHHE, Thil KATO HEroBaTa BOJIS 3a
MPABOTO WITH € TIPAaBHO WPEJIEBaHTHA, KOTATO Ce Kacae 3a MaJIoJIeTHO JIUIIE, HITH TO U300I110 HIMa
BOJISI, KOTATO OPBJMETO ¢ HEBMEHAEMO JTUIIC, HITH JeHCTBA OE3BMHOBHO M HE MPOSIBIBA CYOCKTHB-
HO OTHOIIIEHHE KbM H3BBPIICHOTO, TIOPAIH KOETO U HAMa KakK Jla Ce OTKaKe OT HETO M0 COOCTBEHA
nmoz0ya. OcoOEHOCTTA MPU HEOBBPIIICHHUS OMUT TPH MOCPEACTBEHOTO U3BBPIIUTEICTBO CE 3a-
KIIFOUBA B TOBA, Y€ JIHUIIETO, KOETO Il IOHECE HaKa3aTeaHa OTTOBOPHOCT, U JIUIETO, KOETO (haKTH-
YECKH OCBINECTBIBA M3MTBIHUTEIIHOTO ACSHUE Ha MPECTHIUIEHUETO, ca JABE PasiudHu juia. [1o-
CPEICTBEHUAT U3BBPIIMTE]I HUKOTA HE OCBINECTBABA CIICMEHTH OT M3IIBJIHUTEIHOTO JESHHUE Ha
MPECTHIIEHUETO, & BUHATH CAMO CKJIOHSBA MM MOATIOMAara OphIHeTO KbM TOBA MPECTHIIEHHUE,
Ot apyra cTpana, 3a Ja ObJie M3KJIIOUYEeHA HAKA3yeMOCTTa Ha MOCPEACTBEHHSI U3BBPINUTEN, TON
TpsiOBa J1a HAIlpaBXU CaMOBOJIEH OTKa3 OT JOBHPINBAHE Ha MPECTHIUIEHKETO. B Tasu XUIoTe3a, 3a
Jla IPUEMEM, 4e € HAJIMIE CAMOBOJICH OTKa3 OT HEJOBBPIIEH OMUT MPH (HUrypara Ha MOCPEICTBE-
HOTO U3BBPIIATEICTBO, TO TPSAOBA KbM MOMEHTA Ha OCBIIECTBIBAHE Ha MPECTHIIEHHUETO OT CTPa-
Ha Ha OPBIUETO MOCPEACTBEHUAT U3BBPIIUTEN JIa TIPETOTBPATH JTOBBPIIBAHETO HA U3MTBIHHTEI-
HOTO JIeSIHUE, TIPEIA OPBIAUETO J1a YCIee Aa JOBbPIIU H3IIBIHUTCTHOTO JCSIHUC.

ITpu TOBBPIIEH OIUT JEEIBT He CE HaKa3Ba, KOraTo 10 cOOCTBEHA IMOA0Y/Ia € TIPEeIOTBPaTHII
HACTBHIIBAHETO HA MPECTBHITHUTE TMOCIEAUIH. ,,[IpH JOBBPIIECHOTO U3MBIHUTEIHO JCSIHUE TIPEIO0-
TBPATSIBAHETO Ha IPECTHITHUTE ITOCIEIUIM CTaBa Ype3 aKTUBHM AeicTBrA. ChC 3aBBbPINBAHETO HA
ChCTABOMEPHOTO JIESTHHE Ca Ch3AaJCHH OOEKTHBHO HEOOXOMMMHUTE MPEAMOCTABKH 3a HACTHIIBA-
HETO Ha BPEIOHOCHHS PE3yITar. “!® AHAJIOTHYHO € MOJOKEHUETO MPH (Urypara Ha MOCPEACTBE-
HOTO M3BBPUIUTEICTBO. [I0CPEACTBEHHUAT U3BBPIIHUTEI € CKIOHHI OPBINAETO Ja H3BBPIIHU JaICHO
MPECTHIICHUE, OPBAUETO CE € HACOUMIIO KbM OCBINECTBSIBAHETO MY, HAPABHUJIO € BCHYKO, KOEC-
TO € OMI0 HEOOXOAMMO Ja HACTBIIAT MPEIBUACHUTE B 3aKOHA M UCKAHU OT MTOCPEICTBEHUS H3-
BBPIINATEN OOIIECTBEHOOMACHN MOCEIUIIN, HO TMOCPEACTBEHHUST U3BBPIINUTEN € MPETOTBPATHIT
HACTBIIBAHETO HA TE3W MOCICIHIK. 3a Jia PUEMEM, Ye € HaJIHIe CAMOBOJICH OTKa3 OT JOBbP-
IIIEH OITHUT, CJIE/IBA JIa Ca HaJIMIIE JIBE KYMYJIATHBHO Ja/IcHH MPEAnocTaBku. Ha mbpBO MACTO, IMO-
CPE/ICTBCHUSAT U3BBPIIUTET OOCKTUBHO J1a € JOMPUHECHT 3a MPEIOTBPATIBAHE HACTHIIBAHETO HA
MPECTBITHUTE TOCaequIH. ,,HakasarenHonmpaBHNUTE pa3mopea0H, BU3HPAIIN TOCIEABAIIO TTOI0-
JKHUTEITHO JISSTHHUE, KOETO € ,,00paTHO  Ha OCBIIECTBEHATA TPECThITHA CHHOCT, N3UCKBAT PEaTHO
MpeIoTBpaTsABaHe, OTPaHNYaBaHe WIIH Bh3CTAHOBSBAHE HAa BPEOHUTE MOCAETUIN. JleebT Tpso-
Ba JICWCTBUTEITHO J1a € TIPEIOTBPATHII HACTHIIBAHETO HA MIPECTHITHUTE MOCIIEANIIH, & HE TIPOCTO J1a
€ MpeAnpre MEPKH ¢ TakaBa HacodeHOCT.”!” Bropara npeamnocraska € oT CyOeKTHBHO €CTECTBO.
Heo06xoaumo e mocpeICTBEHUST H3BBPIIUTE 110 COOCTBEHA MOAOY/Ia 1a € IPEI0TBPATHI HACTBII-
BAaHETO HA MPECTHITHUTE MOCIeAUIM. ToraBa moCPEICTBCHUAT U3BHPIIUTEN HAMA J1a TOHECE Ha-
KazaTeJHa OTTOBOPHOCT 3a TOBA MPECTHILIEHHE.

4 TTak Tam, c. 137.
15 TTak Tam, c. 136.
16 TTak tam, c. 151.
17 TTak Tam, c. 157.




FOpunnuecko cnucanue Ha HBY, 2021, XVIL.1, c. 3744

Omnenpod'® 3acToiBa apyro cranosuiie. Crope HEro, ako OPBAUETO CE OTKAXKE 10 COOCT-
BEHa N010yAa OT HAYEHATOTO BeY€ M3ITBIHUTEIHO JSSIHUE [TPEIH HETOBOTO JOBBPIIBAHE, IIOCPEA-
CTBEHUST U3BBPIINTEN HE MOXKe J1a ObJie Haka3aH 3a onuT. CTaHOBHUIIETO My HE HAMHpa OTopa B
3akoHa. OpBIMETO Ce € HACOYMIIO KbM HM3BBPIIBAHETO Ha MPECTHINIEHUETO, HO HE € JTOBBPIINIIO0
M3ITBIHATETHOTO My JAestHre. He e Hanmuie TOBBPIIeHO MpecThIUIEHHE, HO € HAJUIE 3all0YHATO
W3ITBIHEHNE, CIIeJI0BATEeNTHO Cce HaMHpaMme BbB (Da3ara Ha onuTa. B Tazm xumnoresa e HamuIe Hemlo-
BBPIIEH OMUT. 3aTOBA U IIIe IOHECE OTTOBOPHOCT MOCPEICTBEHUST U3BBPIIUTEN. ,,l [0ompeHreTo
HE cJeliBa Jia ce MPEOCTaBs Ha Jeela, KoraTo HsMa JIMYHA 3aciyra U y4acTUe B MOCTKPUMUHAI-
HaTa JeiiHocT. KakTo mpecThIuIeHneTo NopaXkia Haka3aTesiHa OTTOBOPHOCT CaMoO 32 HETOBHS CY-
OeKT, Taka U 3a Jia ce 0CBOOOIU OT Hesl, TOM € TO3H, KOWTO TPpsOBa J1a U3BBPIIH ,,[TOCTKPUMHHAI-
HOTO" festHue. C ApyTH TyMH, KaKTO HaKazaTelHaTa OTTOBOPHOCT HE BH3HHUKBA 32 HIKOTO, KOWTO
HE € aBTOp Ha IMOCETaTelICTBOTO, TaKa M OCBOOOKIABAHETO OT Hes HE MOXKe J1a Ob/e 3aciayra Ha
JIPyTO JIMIIE, KOETO HE € yJacTBaJIO B MPECThITHATA MPOsBa U HE € 0OPEeMEHEHO C HaKa3aTeTHO-
npaBHUTE nocaeauiy. '’ OTKa3bT OT ONMKUT MO COOCTBEHA MOA0Y/a € JIMYHO OCHOBAaHHE 33 OCBO-
OoxIaBaHe OT HaKa3aTellHa OTTOBOPHOCT, OT KOETO MOXKE JIa C€ TI0JI3Ba CaMo JIMLIETO, KOETO € Jie-
MO3MPajo TO3M OTKa3.

Benuur? nmpuema, 4e MHCTUTYTHT HA CAMOBOJIHHSI OTKa3 OT OIHUT MPH IMOCPEICTBEHOTO H3-
BBPIIUTENCTBO € HEMpHUIoKUM. Tol Tprema 3a HeBh3MOKEH OTKasza OT OIUT OT CTpaHa Ha IIo-
CPEICTBEHUS M3BBPIINTEN, 3aI0TO TOW € 3aBHPIIWI HAITBIHO CBOETO JesHue. [Ipuema, de ,,0T-
MaxBaHETO Ha JICSHUETO Ha OPBAUETO OM MOIVIO camo IO IbT Ha enHa (QUKIHS Ja ce cueTe 3a
JiestHUE Ha OTKa3 OT CTpaHa Ha TIOCPECTBEHHS M3BHPILIUTEN, a TaKaBa eiHa (GUKIHS € HEAOMYCTH-
Ma‘“. Tol cTura 1opu mo-jaajed, Karo 3aKjiIouBa, 4e ,,JeTHUETO Ha OPBAUETO MPEIN TOBbPIIBAHE
Ha TPECTHILICHUETO HE € OTHIILIO TOJIKOBA JaJIeKO, Y€ /1a C€ BMEHH Ha IMOCPEICTBEHUS U3BBPIIH-
TeJ KaTo HaKa3aTeIHO-TIPAaBHO PEJIEBAHTEH Pe3y/Tar, Bb3 OCHOBA HA BB3/IEHCTBUETO, KOETO II0-
CPEICTBEHUAT M3BBPIINTEN € YIPAKHUI BbPXY OpbAreTo . ToBa HEroBO CTAaHOBUIIE MU3KITIOYBA
OIHTA KaTo ISJI0 KaTO MPUIIOAKHUM MHCTUTYT IIPU MTOCPEACTBEHOTO U3BBPUIMTEICTBO. ToBa HEro-
BO BIKJIaHE HE MOXe J1a ObJie CIIOAETICHO, ThI KaTo He TIOYMBa HA HUKAKBa 3aKOHOBA 00OCHOBKA.
Hanwuie nu e 3amouHaTro U3MBIHUTETHO JAesTHIE, Makap U OT CTpaHa Ha OPBANETO, TO AEHHOCTTA
€ HaBJsA3Ja BbB (hazaTa Ha OTHTA.

/1 B TBara ciay4as /Ha TOBBPIIEH U Ha HEJOBHPIIEH OMUT/ OTKa3hT MOXKE Jla UMa 3HAYCHHE
Ha MpeMaxBaIio HaKa3yeMOCTTa OCHOBAaHHUE 32 MOCPEACTBEHHUS H3BBPIIUTEN CAMO KOTaTo CaMUST
IIOCPEACTBEH U3BBPILIUTEN, @ HE OPBANETO € Bh3NPENATCTBA JOBBPIIBAHETO HA U3IIBJIHUTEIHO-
TO ACAHUEC OT CTpaHa Ha OPBAUCTO HUJIU KOTATO, MPEAU Ja C€ OTKPUC ACAHHUETO HA OPBAUCTO, I10-
CPCACTBCHUAT U3SBBPIIUTE MMPEMAXHE OHOBA MOCICACTBUEC, KOCTO MPUHAMJIC)KN KbM ChCTaBa Ha
MIPECTHITHOTO AESTHHE. 3aII0TO OTKa3 OT OMHT € €AHO JIMYHO OCHOBAaHUE, KOETO ITPeMaxBa HaKazy-
emoctra. OT HEro MOXKe J1a Ce MOJI3Ba CaMO OHS, KOMTO TO € 3aCiyKuJL. !

BBB BCcHUKH pa3riieaHd TOTYK XUTIOTE3H U3BBPIIUTENSAT Ha MPECTHINICHHETO CaM OChINECT-
BsIBa [10CJIE/BAIaTa IPaBOMEpPHa JEHHOCT, KOSATO J1a JOBEJE A0 N3KIII0OYBAHE HA HAKA3yEMOCTTa 3a
M3BBPIICHOTO NPECTBITHO JesiHne. MapKoB* pasriiexk/ia XUIore3a, pu KosTo IpHeMa, 4e JIeelbT,
Makap Ja He yJacTBa MPsKO B TOCIEABAIara ,,00paTHa“ IeMHOCT, TOCTAThYHO € TOH Ja € MOTHU-

18 Tomarmumes, H. 1ur. cpu., ¢. 78, G6en. mox munus: Opendroff — Commentar zum St. G.B. fur das Deutsche
Reich, 1901.

1 Mapxos, P. Iut. cbu., 137-138.

20 Tonamuwues, H. LluT. ¢bu., c. 78, Gen. mox munus: Beling — Zeitschrift fur die gesamte Strafrechtswissenschatft,
c. 605.

21 Tlax tam, c. 78.
22 Mapkos, P. Llut. cpbu., 217-218.



OIINT ITPU ITOCPEACTBEHOTO U3BBPIIUTEJICTBO

BHpAJI HITH YIIECHUJI APYTUTO P HEHHOTO OCHIIIECTBSIBAHE, 32 JIa CE IPUEMeE, Ue € HATHIIE INTHO-
TO OCHOBaHUE 32 OCBOOOXK/IaBaHE OT HAaKa3aTelIHA OTTOBOPHOCT. [leelbT He OChIISCTBIBA JTUYHO,
a 4ype3 JIpyro JIMIE BU3UPaHaTa B MOOLPUTENIHATA HOpMa IeHHOCT. Toi nMa caMO KOCBEHO ydac-
THC B HEA, TOKOJIKOTO 5 MOTI/IBI/Ipa NI YJIeCHSIBa. prrOTO JIMIC CC U3II0JI3BA OT HpeCT’bHHI/IH Cy-
OCKT KaTo ,,0pBANE" WIH ,,CPESIACTBO", TOKOJIKOTO ISJIOCTHATA TIOJIOKHUTEITHA TEHHOCT, 00CTUHS-
BaIlla MPOSBUTE Ha Pa3IMIHUTE JINIIA, TIOpak1a IPaBHU MOCISANIIN STUHCTBEHO 3a JIeella, a He U
3a ChBMECTHO JICHCTBAIIMTE C HETO JIUIIA, [0 OTHOIICHNE Ha KOUTO TSI MOXKE Ja € IIPaBHO Upere-
BaHTHa. [1o TOBa TO3M BUJ IeHHOCT HANOA00sBa HA (UTYypaTa Ha MMOCPEICTBEHOTO U3BbPIIUTEI-
cTBO. Pasznukara, mocouBa MapkoB, ce 3aKiIOuBa B TOBA, Y€ TYK ,,0pBAUETO MOHAYATIO Ch3HABA
JIEHCTBUTETHATA COIMAJIHA CHIIHOCT HA JACSTHUETO CH, KOATO € OOEKTUBHO MPOTHBOIIOIOKHA HA
00IecTBeHaTa OMMACHOCT Ha ACSTHUETO, ChCTABIIABAIIO T.HAP. ,,IIOCPEACTBEHO N3BBPIITUTEICTBO .

Pazbwupa ce, kakTo NMpH TOBLPIICHNS, Taka U IPH HEJOBBPIICHHS OITUT, aKO BCE TIaK ITOCPE-
CTBEHHSIT U3BBPIIUTEI HE YCIiee B CBOUTE aKTHBHU YCWIIHS Ja TIPEIOTBPATH JOBHPIIBAHETO Ha
M3IBJIHUTEIHOTO JCSHUE WX Ja NMPEAOTBPATH HACTHIIBAHETO HA MPECTBHIIHUS PE3YATAT, TOraBa
TOM II1e HOCHU OTTOBOPHOCT 3a JOBHPIICHO MpecThIUICHUE. ToBa € Taka, 3al[0To HAMAa KakK J1a iMa-
Me CaMOBOJICH OTKa3 OT JOBBLPIICHO MPECTHIICHHUE.

B pesrome cnenBa qa oTOEISKIM, U IEHHOCTTA HAa TIOCPEICTBEHHUS N3BHPIINATE 110 CKIIOHS-
BaHE Ha OPBIUETO MOXKE Ja OBbe pasriieaHa caMo KaTo MPUTOTOBIICHNE, HO HUKOTA KaTo OIUT B
CIIy4auTe, TIPU KOUTO OPBIUETO M300II0 HE C€ HACOYBa KbM OCHIIECTBABAaHE HA TPECThILICHUE-
T0. Koraro opbaneTo € CKJIOHEHO U C€ € HACOYMJIO KbM OCBIIECTBIBAHE HA MPECTHIICHUETO, TO
B€UYC HABJIN3aM€ BbLB Q)a3aTa Ha oIuTa 1 HOCpeI[CTBeHI/ISIT I/I3BT)pHII/ITeJI 1€ IMMOHECe OTFOBOpHOCT
3a OMUT KbM MPECTHIICHUETO, 33 KOETO € CKIOHII OpBAUeTO. [1o OTHOIICHNE Ha JBaTa OCHOBHU
BHJIa OIUT PA3JIMUUETO CE M3Pa3siBa caMO B TOBA, Y€ M3ITBIHUTEIHOTO JIESHUE CE OCHINCCTBIBA
oT opwpaueTo. [lo oTHOMIEHNE HA TMYHOTO M3KITFOYBAIIO HaKa3yeMOCTTa OOCTOSTEIICTBO — CaMO-
BOJIHHUS OTKa3 OT OIUT, pa3jindue HaOItoraBaMe 1o OTHOIIICHNE Ha HeIOBBPIICHHUs ONUT. BaskHo-
TO 00aye 1o OTHOIIIEHUE HA CAMOBOJIHHS OTKAa3 OT OIUT €, Y€ U IIPH JBaTa BHJIA OITUT CaMO KOTraTo
caMuiaT HOCpGILCTBCH I/ISB’prH/ITCJ'I € B3€JI aKTHUBHO y‘IaCTI/Ie 3a HGILOBT)pHIBaHeTO Ha U3II'bJIHUTCII-
HOTO JICSTHHE OT CTpaHa Ha OPBIUETO MJIH 3a IIPEeMaxBaHe Ha OHOBA MOCIIEACTBUE, KOCTO IPUHA-
JISKHW KbM ChCTaBa Ha MPECTHITHOTO JNCSHHE, CIIC TOBBPIIBAHE HA U3ITBIHUTECIHOTO ICSHUE OT
CTpaHa Ha OPBANETO, MOXKeE Ja ObJIe M3KITF0UEeHA OTTOBOPHOCTTA MY.
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ATTEMPT TO INDIRECT
PERPETRATION
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Abstract: This article concerns issues
about the responsibility of the indirect perpe-
trator when the crime has not been finished.
First, the beginning of the phase of attempt to
indirect perpetration crime is clarified. Sec-
ond, the particularity of the two basic types
of attempt — completed and uncompleted is
analyzed. Finally, conclusion that the indirect

perpetrator is not guilty of an attempt in case
of voluntary abandonment of the effort to
commit the crime or prevention of the crime
from being committed, is made in order to
distinguish the two basic types of attempt.
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PEIEH3US 3A KHUTATA HA
CBETOCJAB II. BEJYEB
LOIPOKYPOPCKHUSAT HAJA30P:
MPOU3XOA, PA3BBUTHUE, ®YHKIIUU

Becesinn Byukos!

Pesrome: Penensusita pasniexna HaKpar-
KO HCTOpHATA Ha IPOKYpOpcKus Haa3op. Kuu-
rara e usfajicHa B HoB opmar npe3 2021 r. ot
WznarenctBoro Ha HoB Obirapcku yHHBEpCH-
teT. [I5pBOTO M3naHue HA KHMrarTa € oT 1928 1.
1 HEUH aBTOP € €WH OT Hall-U3BECTHUTE ObJI-
rapcK IOpHCTH B mepuona npeau 1944 r. —
Cserocinas IlerpoB Bemues (1870-1943). Toii

BeAzapcko
iopuguuecko
HacAegcmBo

3aema mocrta [aBeH mpokypop mpu Bepxos-
Hus KacarmoneH cba (1920-1932) u mepBu
npezcenaren Ha BbpXOBHUS aIMUHUCTPATH-
BeH ¢l (1932-1938). Ipod. Becennn Byu-
KOB € aBTOp Ha OMorpaduuHus OUepK B Hava-
JIOTO Ha TOBA HOBO M3/IaHUE.

KurouoBu aymm: mpoxkyparypa, pa3BH-
THE, TIOTUITUS

! TIpogecop 10 HakazaTeIHO-IPOLECyaIHO paBo B HOB GBIrapcku yHHBEPCHTET W PHKOBOJUTEN HA Jemapra-
MeHT ,,[IpaBo‘‘; aBTOp Ha BCTHIINTENHATA OHOTpadUUHa CTYHS U HAa HAyYHATA PSIAKINA Ha KHUTATa, eJl. MOIIa:

veselinvuchkov@gmail.com
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[Ipe3 maroro Ha 2021 . UzmarencTBoTo Ha HOB OBITapcKM YHUBEPCHTET IMyOJIMKYyBa KHU-
rara ,,l [poKypopcKusiT Haf30p: MPOU3X0[, Pa3BUTHE, PyHKIMHU . ABTOp Ha Ta3u MoHOrpadus e
Cserocinas IlerpoB Benues. Toii ce sBgBa eanH OT Hali-u3BecTHUTE IopuUcTH Ha L{apcTBo bhira-
pus. Pogenust npe3 1870 r. B rp. bonrpax Gecapabcku Obarapud 3aBbpiBa mpaBo B Opeckus
AMITepaTOPCKH HOBOPYCUHUCKHM YHUBEPCHUTET, a ipe3 1896 1. ce mpecenBa B KuspkecTBO brarapus
¢ Mon0a 10 MUHHCTHpPA Ha MPABOCHINETO ,,32 HA3HAYEHHUETO MU Ha CIIy:K0a 10 MPaBOCHINETO .
3arouBa paboTa KaTo JOMBIHUTEICH MUPOBH Chaus B Tp. Tarap-Ilazapmkuk, cien KoeTo e uieH
Ha OKPBKHUS ChJ B ChINUS IPAJ], IPOKYPOP MPH CHIIHS ChJl, IPOKYpOp Ipu BupanHCKUS OKph-
JKEH ChJl U npexacenaren Ha cpinus cbi. [Ipemecten e B Codust mpe3 1907 1. xato chaust B Ane-
JIATUBHUS ChHJI, CJIE/] TOBA OTIaBsABa YIIIAaBHOTO OT/EIeHHEe TpU MUHHCTEPCTBOTO Ha MPaBOCH/IH-
eto (1910-1913).

CBoeoOpa3eH BpbX Ha mpodecroHanmHara kaprepa Ha CBeTocnaB Bendes € Ha3HauaBaHETO
Ha nocToBeTe [ maBeH npokypop npu BepxoBHUs kacarmoneH cba (1920-1932) u [TspBu nipen-
cenaren Ha BepxoBHus agmunucTparuBeH cbi (1932—-1938). Toii € enuH oT HAl-U3SBEHUTE Ph-
koBouTe I Ha Chro3a Ha OBITApCKUTE CHIUHM OT TOBAa BPEME, aBTOP M IMOMYJISIPU3aToOp Ha HEro-
BUS Te4yaTeH oprad ,,ChAUICKY BecTHUK . YMupa nipe3 1943 ronuna.

CeetocnaB BemueB ¢ mo3HaT Ha MOKOJICHUS IOpUCTH 10 1944 1. KaTO aBTOp HA IIBPBUS OBII-
rapckn yueOHuK 1mo HakazaremHo-mporiecyarHo npaBo (Haka3aTeIHO ChIOTPOU3BOICTBO), H3/a-
neH npe3 1923/24 1. on 3armnasue ,,PHKOBOICTBO MO yTIIaBHUS TPOIIEC’ B [Ba TOMA.

lonsima nomynspocT o0aye 0OKMBa U ¢ BTOpaTa KHUTa, n3aanena npe3 1928 r.: , Ilpokypop-
CKUST HA/A30p: MPOM3XOJ, pazBuTe, QyHKIMU . To3n MOHOrpaduveH Tpyl, HANKMCaH C SPbK U
BB3/ICHCTRAIIl CTHJI, IIPECTaBs HCTOpHsTa Ha [IpoKkypaTypara KaTo MHCTUTYIHS, TPOCIeIIBaliku
HEWHOTO pa3BUTHE OT AHTHYHOCTTA 10 XX BeK. Pasrmenann ca 0COOCHOCTUTE Ha BCUYKH €BPO-
MIEHCKHU TTPOKYpaTypH, KaKTO M Ha ObJTapcKara MpoKypaTypa, BKIFOYUTETHO OTHOIIEHUSITA TIPO-
KypaTypa/TpakJJaHCKO 00IIECTBO, MPOKYPaTypa/Chi, MPOKypaTypa/u3IbIHATEIHA BIACT, TPOKY-
parypa/agBokarypa u 1p. oMo MSICTO € OTAETCHO Ha ChCTOSHUETO Ha ObJrapckara MOJULH
Y HEOOXOIMMOCTTa OT pehopMUpaHETO ¥ 10 TIOCOKa Ha Ch3/IaBaHe Ha ,,ChlIeOHA™ (,,aIMUHHICTPA-
THUBHA") MTOJUIIM 32 ChOMpaHe Ha JOKa3aTeJICTBa 110 HaKa3aTeIHH Jela.

Ta3u xuura ma CeetocnaB Benues, mpeBbpHaia ce mpeau OIM30 BEK B HACTOIHO YETHBO
3a ChIIUM, CHhJICOHN CIIENOBATENH, ChIeOHN 3aceqaTein, MPOKYPOPH, alBOKaTH M TIOJNHIAHN, Haii-
CeTHEe HaMepH T U KbM ChBPEMEHHUS YnTaTel OarofapeHne Ha ropeanmnara Ha Magarencrso-
to Ha HBY ,,bbarapcko opuanyecko HacueacTBo 2.

Berpnutennuar 6uorpaduyen ouepk 3a CBerocnaB Bemyes e Hanmcan ot npod. 1-p Bece-
nvH ByukoB. B Hero e ouepran npo)eCHOHAIHUST U KHUTESHCKHUST T HA M3BECTHUS IOPHCT, a
TEKCTHT € MPUIAPYKEH U OT (HoToandyM OT JTUYHUS apXUB Ha €IWH OT HACICAHUIINTE Ha Bemyes.
CHuMKHTE ce TIyOJIMKYyBaT 3a IbPBH ITBT. PerieH3enTr Ha u3panneTo ca npod. a-p Becenmnn Me-
toaues u ipod. 1.H. Kocranun [laes.

2Kuwrara e uzaaznena mojx Ne 3 oT mopeaumara.
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SVETOSLAYV VELCHEYV
“PUBLIC PROSECUTOR’S SUPERVISION:
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Abstract: The book review examines
shortly the history of the public prosecutor’s
supervision. The book is issued in a new for-
mat in 2021 by the Publishing House of the
New Bulgarian University. The first edition
of the book was in 1928 and its author was
one of the most famous Bulgarian lawyers
in the period before 1944 — Svetoslav Petrov
Velchev (1870-1943). He held the position

of Prosecutor General in the Supreme Court
of Cassation (1920-1932) and was the first
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